HOCTH M BOWHCKOMY 3BaHHIO. B TO ke Bpems B cT. 41 YUK Pecrnybmuku
Benapychb yka3bIBaeTcs, 4YTO YAEp)KaHUE C OCY)KACHHBIX K HCIPaBUTEIBbHBIM
paboTaM OCYIIECTBISIETCS CO BCelf CyMMBI MX 3apaboTka 0e3 MCKIFOUeHUS
U3 3TOH CyMMBI HaJOTOB U IPYTHX IIATEKEH.

B cooTrBeTcTBUM ¢ NEHCTBYIOIIKUM POCCUMCKUM YTrOJIOBHO-HCIIOJIHUTEb-
HBIM 3aKOHOJIATEJIbCTBOM YCT@HOBJICHHBIH IIPUTOBOPOM CyJlia pa3Mep yaep-
KAHUSI M3 JACHEKHOTO COAEPXKAHUS OCYXKICHHOTO BOCHHOCIYXAIIEro Hc-
YHCISETCS U3 JAO0JDKHOCTHOTO OKJIaja, OKJIaja 110 BOMHCKOMY 3BaHUIO, €XKe-
MECSYHBIX W MHBIX Ha/{0aBOK, APYTHX AOTIOJHUTEIBHBIX ICHEKHBIX BBIIIIAT.

[TpuHuMas BoO BHUMaHHE, YTO €XKEMECSYHbIE U MHbIE Ha/l0aBKHU, IpyTrHe
JIOITOJTHUTEIbHBIE T€HEKHBIE BRIILIATEI cocTaBIAoT oT 20 mo 50 % menex-
HOTO COJiepKaHHUsI BOEHHOCITYXAIlero, KOTOpoe K TOMy e oOJaraercs mo-
JOXOAHBIM Haiorom, mpempiaraeM cT. 137 YUK Pecnyonuku bemapycs u3-
JIOXKUTh B CIIEyIOLIEeH pelaKIHu:

«Y CTaHOBJICHHBIH TIPUTOBOPOM CyJa pa3Mep yACpiKaHUS U3 JEHEKHOTO
COJIepKaHUs OCYXIEHHOTO BOCHHOCTY>KAIlEr0 HCUUCISIETCS U3 OKJIAaI0B IO
JOJDKHOCTH ¥ BOWHCKOMY 3BaHMIO, €)KEMECSIIHBIX M MHBIX HaJ0aBOK H JIpYy-
TUX AOIIOJIHUTCJIbHBIX JCHCKHBIX BBIIJIIAT 663 HUCKJIIOYEHHUS U3 DTOU CYMMBI
HAJIOTOB M APYTUX IUIATEXEN.

VJIK 343.8
B.C. AHnosux

O ITPOBJIEME YCTAHOBJIEHUA NPEBEHTUBHOI'O HAJI30PA
MOCIJIE OTBBITHUSA JINIIOM HAKA3AHUS
B BUJE JIUIIEHUA CBOBO/bI

YTOOBHOE M YrOJOBHO-UCIIOIHUTENIFHOE 3aKOHOJATENBCTBO C YUETOM
BHECEHHBIX n3MeHeHu# u nonoiaHeHud B 2003 u 2008 rr. 1oCcTaTOYHO MOJI-
HO perlaMeHTHPYEeT OCHOBAHUSI, YCIOBUS U MOPSAIOK yCTAaHOBJICHHUS, U3Me-
HEHHUS, NMPUOCTAHOBJIECHUs, BO30OHOBIICHWS, NMPOUICHHS W HpPEKpaIleHHs
IIPEBEHTHUBHOTO HAA30pa, YTO CIOCOOCTBYET COONIOECHHUIO MPUHIIMINA 3a-
KOHHOCTH B JIEITEIbHOCTH OPraHOB BHYTPEHHHX J€J, CyJOB M HAJ30PHBIX
OpraHoB, MpaB M 00s3aHHOCTEH JIMII, 32 KOTOPHIM YCTaHOBJIEH IPEBEHTHB-
HBII Ha/30p (Iarnee — MoHa30pHEIE).

IIpeBeHTUBHBINA HAI30p SIBISETCS CUCTEMOM BPEMEHHBIX HMPUHYIUTEIb-
HBIX Mep KOHTPOJIS 3a ITOBEACHHEM JInll, yka3aHHbIX B cT. 80 YK PecmyGmnu-
ku bemapych, 0CBOOOKIAEHHBIX U3 MECT JIMIIEHHUS CBOOOIBI, KOTOPBIA yCTa-
HABJIMBACTCS CYIOM W OCYIIECTBISETCS YTOJOBHO-HCIIOJHUTEIbHBIMA WH-
CHEeKIMSMH (Jajlee — WHCHEKIWH) C MNpUBJICYEHHEM paOOTHHKOB HHBIX
CIIy’)k0 OpraHoOB BHYTPEHHHUX jAen (nanee — Muiaunuu). [logHaa30pHbI noa-
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Bepraercs OIpeAeICHHBIM MPAaBOOTPAHIIECHHUSIM, KOTOPbIE HOCST PEXXKUMHBIN
XapakTep M IPEeBpallaloT NPEBEHTUBHBIH HAA30p B Mepy YroJIOBHO-TIpa-
BOBOI'O BO3JEUCTBHSI.

B oTHoIIeHUHN MOHAA30PHBIX JIUII, MPOSBUBILINX CKIOHHOCTH K CHCTE-
MaTH4YeCKOMY aHTHOOIIECTBEHHOMY MOBe/IeHHIO, B cT. 421 VK ycraHOBieHa
YTOJIOBHAsE OTBETCTBECHHOCTh 3a HECOOMOEHNE TPeOOBaHMIT TPEBEHTUBHO-
ro Haz3opa 0e3 YBaKUTENBHBIX MPUYHH, €CJIM OHH JBAXIbI B TEUCHHE roja
MOJ(BEprajuch aJMUHUCTPATUBHOMY B3BICKAHHUIO 3a TaKHUe K€ HAapyLICHUS
o cT. 24.12 KoAIl. B Takmx ciy4asx TIIaTEIbHO MPOBEPSETCS KaK 3aKOH-
HOCTb U NPAaBUIBLHOCTh YCTAHOBJIEHUS HaA30pa, TaK U MPaBOMEPHOCTh MPU-
BJI€YECHUs] OOBHHSAEMOTO K aJMUHHCTPATHBHON OTBETCTBEHHOCTH 3a IMPEAbI-
JyIue HapyIIeHHs.

W3yueHne NpakTUKH YCTaHOBJIECHUS MPEBEHTUBHOTO HA30pa MOKA3bIBaCT,
YTO B OpraHax BHYTPEHHHUX JeJ, pallOHHBIX MPOKypaTypax U CyAax He Bcerja
HMEET MECTO €AMHBIM MOJAXO K YCTaHOBJIECHHUIO Haa3opa 1. 2 u. 4 ct. 80 YK
3a JIMLAMHM 110cjie OTOBITHS HaKa3aHWs B BHJE JIMIICHHS CBOOOBI, CYAUMBI-
MU 3a COBEpLICHHE TSHKKOTO MM 0CO00 TSHKKOTO MPECTYIIeHUs, 0o Cy-
JVMBIMH /1Ba WiIn OoJsiee pa3a K HaKa3aHMIO B BHIE JIMIICHUS CBOOOMBI 3a
JI00bIe YMBIIIJICHHBIE IPECTYIUICHUS.

OcHOBaHMEM H YCIIOBHEM YCTaHOBJIECHHUS CYIOM NPEBEHTUBHOTO HA/I30-
pa B JaHHOM CIydae SIBJISIOTCS MaTepHalbl MIJIHINH, CBHACTEIbCTBYIOIIIE
0 TOM, YTO IOCJIEe OTOBITUS HaKa3aHUs B BUAE JIMIIEHHUS CBOOOIBI JHIO HE
JKeJIaeT BECTH 3aKOHOIOCIYIIHbIH 00pa3 KU3HH U Oojiee IBYX pa3 B TEUCHHUE
rofia IPHUBIIEKATIOCHh K aIMUHUCTPATUBHOM OTBETCTBEHHOCTH 33 COBEPIICHHE
IIPaBOHAPYIICHHUH, 32 KOTOPbIE 3aKOHOM TPETyCMOTPEHO B3BICKAHHE B BUJIE
aJIMUHUCTPATUBHOTO apecTa.

Hmerorcst mpuMepsl, KOTAa OTKa3bIBaJId B YCTAHOBIICHUH HPEBEHTHBHO-
ro Hajzopa 1o 1. 2 4. 4 ct. 80 YK npu npuBieyeHNH K aAMUHUCTPATUBHON
OTBETCTBEHHOCTH OOJIee JIBYX pa3 M0 UCTEYSHUH Iofia MOCIe OTOBITHS HaKa-
3aHUA B BUJE JMIICHUs cBoOObl. MHBIMH CyJaMu NpH aHAJIOTHMYHBIX 00-
CTOSITENIbCTBAX MPHHUMAJIOCh NOCTaHOBJIEHHE OO YCTAaHOBJICHHH IPEBEH-
THBHOTO HaJ30pa.

dakTHyeckn He BEIPaOOTaHO Ha NMPAKTUKE €ANHOE MHEHHE OTHOCHTEIb-
HO TIpENIeNbHBIX BPEMEHHBIX CPOKOB HAJO0XKEHUS aJMHHUCTPATHBHBIX B3BI-
CKaHUI 3a IpaBOHAPYIICHUS, MPEIyCMAaTPHBAIONINE CAaHKIMM B BHJIE ape-
CTa, COBEPIIEHUE KOTOPBIX CBUJECTEILCTBYET O CUCTEMATUYHOCTU Hapylle-
HUIl OOIIECTBEHHOTO IMOPSAAKA B JACHCTBHAX OCBOOOXKIEHHBIX M3 MECT JIH-
meHust cBo6oap! . [To-pexHeMy pactpocTpaHeHa TOYKa 3pEHHS O TOM,
YTO aJMHUHHCTPATUBHbIEC B3bICKaHMs (Oosiee IBYX pa3) JIOJDKHBI HAJlaraTbes
HCKJIIOYUTENHFHO B TIPEe/ieax OAHOTO rojia rmocje OTORITHS HaKa3aHWs B BUJIE
JIMIIEHUSA CBOOOIBI.
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Ha nam B3ruisiz, JOMKHBI yIUTHIBATHCS IPABOHAPYIICHUS B TIEPHOJ BCe-
ro CpoKa CyAMMOCTH JIMIa, KOTOPBII ompeaemnsercs KaxIoMy HHIUBHIY-
anpHO Ha ocHoBaHWUH CcT. 97 VK «lloramenue cyquMOCTH» B 3aBUCHMOCTH
OT TSDKECTH (KaTeropuu) NpecTyIICHUs, 38 KOTOpOe OHO OTOBIBAJIO HaKa3a-
HHUE B BUZE JUIIEHUS cBOOOABI. Mcxons U3 3TOro, OCHOBaHHEM YCTaHOBIIE-
HUsI TIPEBEHTHBHOI'O HAJA30pa CJIEIyeT CUMTaTh COBeplIeHHe Oojee IBYX
aJIMHHUCTPATUBHBIX NPABOHAPYIICHUH B TE€YEHHE OJHOTO TOa B MEPHOX
BCEr0 CpOKa CyIUMOCTH HE3aBUCHMO OT JaThl OTOBITUSI HaKa3aHWs B BUJIE
JIMIIEHUSA CBOOOIEL.

lonuyHEI CPOK, B TEYEHUE KOTOPOTO JIMILIO JODKHO OBITH PHUBJIEYEHO K
OTBETCTBEHHOCTH 32 BTOPOE U TPEThE MPaBOHAPYIICHHE, TOKEH UCUHUCIIATh-
Cs ¢ MOMEHTA HaJIOKEHUsI aJMHUHUCTPATUBHOTO B3BICKAHUS 3a IEpBOE Ipa-
BOoHapymieHue. JJaHHbII BBIBOA cornacyetcs ¢ TpeboaHusamu cT. 2.8 KoAIl
0 TOM, YTO «(pHU3MYECKOE JIUIO CUUTACTCS HE TOJBEPraBUIMMCS aIMUHHCT-
pPaTUBHOMY B3BICKAaHHIO, €CIIM B TEYEHHE OJHOTO Toja CO JHS OKOHYAHUS
HCTIONIHEHHUS] aIMUHUCTPATUBHOTO B3BICKAaHMSA HE COBEPIIMT HOBOTO aJMU-
HUCTPAaTHBHOTO NIPABOHAPYILICHUS.

B coBokymHOCTM mpaBOHapyLIeHHUH, 00pa3ymoluX paccMaTpUBaeMoe
OCHOBaHME YCTaHOBJICHHUS IIPEBEHTHBHOTO HAJ30pa, AOJDKHBI yIUTHIBATHCS
TOJIBKO T€ MPaBOHAPYIIEHUS, [0 pe3yIbTaTaM PacCMOTPEHUS KOTOPBIX BBI-
HECEHBI IOCTAaHOBJICHUS O HAJIOKCHUH aIMUHUCTPATHBHOTO B3BICKAHUS.

Cornacuo c1. 1.4 KoAIl «runo, moaBeprayToe aJIMHHUCTPATUBHOMY
B3BICKaHHIO, — (PU3MYECKOE JINIO, B OTHOLICHHH KOTOPOTO BCTYIHIIO B 3a-
KOHHYIO CHJIy TIOCTaHOBJICHHE O HAJNO)KEHHM aIMHUHHUCTPATHBHOIO B3bICKAa-
Hus». [Ipy 3TOM Ha3HauaeMoe B3BICKAaHWE B Ka)kKOM KOHKPETHOM cCllydae
MOJKET OBITh U UHBIM, T. €. HE B BUJI€ aIMUHICTPATUBHOIO apecTa.

[TpeBeHTUBHBINH HaA30p MOXKET OBITH YCTAHOBJICH U B TOM CJIydae, €ci B
TEUYEHHE CPOKa CYAMMOCTH, HAIIPUMEp 3a THKKOE MPECTYIUICHUE, JINIO 3a-
TEM MOJBEPrajloch HaKa3aHMIO HE B BUJIE JIMIICHHUs] CBOOOMBI 32 MHBIE Tpe-
crymienusi. BaxkHo, uToObl He ObUIa MOTaIeHa CYIUMOCTh 32 TSDKKOE Ipe-
CTYIUICHNE — TIOTAIICHHEe CYANMOCTH, KaK M3BECTHO, aHHYJHMPYET Bce Ipa-
BOBBIE MOCJIE/ICTBHS, CBSI3aHHBIE C ()AKTOM OCYXKJICHUSI.
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