Hannune momaninero apecra nossossieT quGepeHInpOoBaHHO MOIOHTH
K BoIpocy o0 M30paHMH MeEphI NPECEUYeHUS M HHIUBHAYaIH3UPOBAThH ee
NpUMEHEHHE, TOCTUTHYB TeX ke IeJleil, 4To M B ciiydae NPUMCEHEHHs 3a-
KJIIOYEHHS MOJ] CTPaxy, HO, cOOJIoast IPH STOM JKU3HEHHO BayKHBIC HHTE-
pecHl JIML, B OTHOIICHWM KOTOPBIX OHa HpuMeHsercs. OIHAKO MpaKTHKa
MIPUMEHCHHUS IOMAITHEero apecTta Oyner Oomee 3h(HEeKTUBHON TONBKO TOCIEe
MOJPOOHOI 3aKOHOJATEIFHOM peTJIaMeHTALH JaHHOH MEepBI IPECEUEHHUSL.

YK 342
A.A. ITooyneiiko

PEJIMTMO3HBIE CBOBO/IbI:
MEXJIYHAPOJHO-TIPABOBOI ACHHEKT

[lepedensr mpaB dYenoBeKa, 3aKPEIUICHHBIM B MEKTyHapOIHO-TIPABOBBIX
aKTax, SIBJISIETCS Pe3yJIbTaTOM JUIUTEIBHOTO MCTOPHYECKOTO (hOPMHUPOBAHUS
STAJOHOB U CTAaHAAPTOB, KOTOPHIE CTAIHM HOPMOMH I COBPEMEHHOIO JeMO-
KpaTH4ecKoro odmiecTsa. Kaxkplil 4enmoBek nMeeT IPUPOKAECHHOE HEOThEM-
JIEeMOE TIPaBO Ha ONpPEIEICHHBIH 00beM OJar (MaTepualbHBIX U JAyXOBHBIX),
o0ecriedeHHI0 KOTOPBIX IOJDKHO CO/ICHCTBOBATH OOLIECTBO U FOCYIAPCTBO.

BaxseHmmM akToM, KOTOPBIH NMPETIORKHI BCEM roCyJapcTBaM MUpa Ka-
TaJIOT MpaB U cBOOOJ YelIoBeKa B KauecTBe oOpasla, CTaHaapTa AJst pa3BH-
TUS BHYTPUTOCYJApCTBEHHOTO 3aKOHOJATENbCTBA B 3TON 00JacTH, SBUIIACh
Bceobmas nexnapanus mpas denoBeka. M xoTst nexmapanus npunsaTa ['ene-
panpHOi Accambneeit OOH B Bune pesomtonuu (u cornacHo Ycrasy OOH
HOCHUT PEKOMEHAATENbHBIA XapakTep), B HACTOAIIee BpeMs IpaBa U cBOOO-
761, TIPOBO3IJIAIICHHBIE B HEH, pacCCMaTPUBAIOTCS B KaU€CTBE IOPHIAMIECKUX
00s13aTeNbHBIX OOBIYHBIX WIIU IOTOBOPHBIX HOPM.

Cpenu Bcex mpaB U cBOOOJT 0COOCHHO 3HAYUMBIMH SIBIISIIOTCS PEITUTHO3-
HBIE cBOOOABI. Pennurnosnpie cBoOOIbI B HANOOIIBIIEH CTENEHN B3anMOAEH-
CTBYIOT C YaCTHOM Cpe/loi uesloBeKa, 3aTparuBaloT BHYTPEHHUE yOSKICHUS
1 MTOHHMaHHE MHPA, CIIOCOOCTBYIOT BBIPAXKEHUIO COOCTBEHHOM MHIMBHIY-
AJIHOCTH YeJIOBEKA.

B cootBercTBHU CcO CT. 18 nmexiapanuy KaXkablil 4eIOBEK MMEET IPaBO
Ha cBOOOJIy MBICIIH, COBECTH M PEJIMTUH; 3TO MIPAaBO BKIOYAET CBOOOTY Me-
HSTDH CBOIO PEIIMTHIO WM YOeXIEeHHUS 1 cBOOOIy UCIIOBEJOBATH CBOIO PEIU-
THIO WK yOeXXICHNS KaK eIUHOINYIHO, TaK M COo00IIa ¢ IpyruMHu, myomnd-
HBIM HJIM YaCTHBIM TOPSIKOM B yYCHUH, OOTOCIYKEHHUH W BBINOJHEHUH
PEIUTHO3HBIX ¥ PUTYAJIBHBIX OOPS/I0B.

ITepedeHsb penuruo3HBIX CBOOO]I, 3aKPEIUICHHBIHN B ¢T. 18 MexayHapoi-
HOTO TMaKTa O IPaXIaHCKHUX U MOJIUTHYECKUX MTPAaBaxX, JOCTATOYHO JETAIBHO
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(dbopMynHpyeT mpaBa, KOTOPHIE CETOAHS SBISIOTCS MHHUMAIbHBIMH CTaH-
JapTamMy, NMPHU3HAHHBIMH MHPOBBIM COOOIIECTBOM. Brinenstorcs ciemyto-
mye cBoOOIBI: CBOOOAA UCTIOBEOBATh WIIM COOMPATHCS B CBSA3U C pENTUTUEH
n yOexaeHHeM; CBOOOAA HM3TOTABIUBATh, NPHOOPETaTh W HCIIOIH30BATH
HEOOXOANMBIC TPEAMETHI U MaTepHaIIbl, KOTOPBIE OTHOCATCS K 00psAaM HiIH
00BIYasiM peNUIuy Ui yOexaeHus; cBo0o/ja NpUBIIEKaTh U TOJIy4arh 100-
pOBOJBHBIE (DHHAHCOBBIE CPEACTBA; CBOOOJA BHIOMPATH JIHIEPOB, €CIH 3TO
TIperoIaraeTcss TpeOOBaHUAMHE PEUTHH HIN yOeKIeHus; cBoboma coliro-
JlaTh THU OTAbIXa W Tpa3JHUYHbIC JHU, CBS3aHHBIC C PEIMIHeil nim yoex-
JeHueM; cBoOoa IMPOBOAWUTH LEPEMOHMH B COOTBETCTBHM C IIPaBHJIAMHA
pEeNUruy nin yOeKAEHUS; NMPaBO HAa MOJHTBY, BUJ OJCKABI, OCOOEHHOCTH
MUTaHMS | T. A.; CB00OAa cOOMpaThesi U 0OOBbEANHATHCS ANl IPSKIOHEHHS U
MTOYUTAHUS; CBOOOZAa OOBABIATE O CBOEM yOSXKICHHH; CBOOOJA OTKA3aThCs
OT CBOCH PENWIWH; MPaBO Ha PEIMIHO3HOE 00pa3oBaHHUE; CBOOOAA KOJIICK-
TUBHOI'O UCIIOBCIOBAHUSA PECIINUTHHN.

Penurus nnm yoexaeHne 0ObIYHO UCTIOBEAYIOTCS B ITyOJIMYHBIX MECTax.
370 mpearonaaraeT NpeIoCcTaBICHNE COOOIIECTBY BEPYIOIUX CBOOOIBI COO-
paHuil U accolMalni.

HcnoBenanne cBoel Bepbl MM PEIUTHH YEIOBEKOM O3HAYaeT BO3MOX-
HOCTh M30€raTh COBEpIICHHS ICHCTBUH, HECOBMECTUMBIX C IPEANHCAHNUSIMH
Bepbl. TakiMMu AEHCTBUSAMH MOTYT OBITh OTKa3 OT KJISITB, BOCHHOMN CITyKOBI,
y4acTusl B PEIIUTHO3HBIX LIEPEMOHHAX, HCIIOBEIU WM OT MPUHYAUTECIHHOTO
MEIUIIMHCKOTO JICYCHUS.

BwMmecte ¢ TeM nposiBiieHHE YeIOBEKOM CBOMX YOSKIESHHH MOXKET TOCTHYb
TIPEJIeTIOB, KOT/la OHO 3aTparuBaeT MHTEpECHl Apyrux. B aToM ciydae HeoOxo-
JIMMO TOBOPHUTH 00 OIIpeielIeHHBIX OrpaHnYeHusIXx. HecoMHeHHo, Takue orpa-
HUYCHUS NOJIKHBI 6I)ITI) MponopIUOHAJIbHBIMU 1 OCHOBAHHBIMU Ha 3aKOHEC.

OnmHMM M3 OCHOBHBIX MPOOJIEMHBIX BOIPOCOB, CBSI3aHHBIX C PEJIUTHO3-
HBIMH CBOOOJIaMH, SBJISIETCS BOIIPOC O B3aMMOOTHOIIEHHH MEXIY rocyaap-
cTBaMH M penurmsiMi. CyIiecTBYeT HECKOJIBKO MOAeTIeH B3aMMOOTHOIIE-
HHUH: TOCYAapCTBEHHBIC PEJIUTUH, MPU3HAHHBIC IIEPKBH, HEHTPAIbHOCTDH
rOCyAapcTBa MO OTHOWICHWIO K PEJMIMM M UX HHCTUTYTaM, OTCYTCTBHE
odUIMAaIbHON PEIUIHH, OTeNICHNE IIEPKBH OT rOCYAapCTBa, 3aluTa 3aKOH-
HO TPHU3HAHHBIX PEIMTHO3HBIX TpymI. Ho caMbIM BaXKHBIM NP 3TOM SIBIISI-
eTcsl TO, YTO JII000e B3aMMOOTHOILIEHHE HE JOJDKHO IPHUBOJAUTH K JIUCKPH-
MHHaAIN HeO(bI/II_[I/IaJ'H)HBIX pennrnﬁ.

OnmHUM M3 BaXXHEHIINX JOKYMEHTOB, YCTAHABIMBAIOIINX MMPHHIMIIB OT-
HOUICHHS K PEIMTHU U yOeKAEHHUSIM U HalpaBJICHHBIX Ha MPEIyNpesKaecHIe
JUCKPUMHHAIIUK B 3TOH cepe, sBisgercs Jexnmapanns o TUKBUIAIINHA BCEX
(OpM HETEPITMMOCTH ¥ JUCKPUMHUHAIIMH Ha OCHOBE PEJIUTHH WM YOk IeHUH
(mpunsara I'enepansHoit Accambneeit OOH 25 nosiops 1981 r.). Crates 2
YCTaHaBJIMBAC€T, YTO HHUKTO HE JOJDKEH MOJABECPTraThbCiad AUCKPUMHUHAIIUMA Ha
OCHOBE PEJIUTUH WIN YOeXJIEHUI CO CTOPOHBI JII0OOT0 roCyAapcTBa, ydpe-
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XKJICHUS, TPYIIIBI JIUI MM OTACNBHBIX L. J{UCKpUMHUHALMA JIFOAeH Ha oc-
HOBE PEIMIMH WIN yOSKIEHUH SBISIETCSI OCKOPOIEHHEM NOCTOMHCTBA Ue-
JIOBEYECKOHM JIMYHOCTH M OCHOBHBIX CBOOOJI, MPOBO3IIIAIICHHBIX BO Bceob-
el AeKIapaIiy mpas 4ejaoBeka (cT. 3).

B Pecrry6muke Benmapyck penmrnosnsie cBoOoabl perymupyrorcs Kon-
crurynueit Pecniyonuku Benapycs, 3akoHOM «O cBOOOAE BEpOUCIIOBEIAHNS
U PEJIUTHO3HBIX OPTaHHU3ALMSIX» U WHBIMH HOPMAaTHBHBIMH IIPABOBBIMH aK-
tamu Pecnyonuku benapycs. 3akoHonmatenscTBo PecnyOnuku benapychs B
o0nacTy mmpaB 4yeJoBeKa U IpakAaHHHA Ha CBOOOy COBECTH U CBOOOAY Be-
POUCTIOBEJAHUI OCHOBBIBACTCS Ha CIEAYIOIMX MPUHIOMIAX: cBOOOIa CO-
BECTH M BEPOMCIIOBEIAHUS SIBIISICTCS TPABOM KaXKAOTO; PaBEHCTBO BCEX ITe-
pell 3aKOHOM HE3aBHCHMO OT OTHOIIEHMS K PEIWNIHH; PABEHCTBO PEIUTHI
nepei 3aKOHOM; IPaBO Ha CBOOOY BHIOOpA aTEUCTHYCCKUX M PEITUTHO3HBIX
yOexIeHui, a UMEHHO: CaMOCTOSTENIbHO ONpPENeNiTh CBOE OTHOIICHHE K
PENUTUH, SIUHOJIMYHO MM COBMECTHO C JPYTMMH HCIOBEIOBATH JIHOOYIO
PENUTHI0O WM HE WCIOBEIOBaTh HHUKAKOW; NPaBO CBOOOZHO BBIOWPATH,
HUMEThb, MEHSTbH, BEIpAKaTh W PacIpOCTPAHITh PEIUTHO3HBIC YOC)KIECHUS H
JICHCTBOBATh B COOTBETCTBHM C HHMH; IPaBO y4acTBOBATh B OTIPABICHUH
PEeMTUO3HBIX KYJIbTOB, PUTYaJOB, OOPSAIOB, HE3aMpPEIIEHHBIX 3aKOHOM;
HHUKTO He 00sI3aH cOOOIIaTh O CBOEM OTHOILCHUU K PEIUTUH M MOXKET MO/l
BEprarhCsi KAKOMY-JIMOO MPHHYKACHHIO MPH OTPEJIEICHUH CBOET0 OTHOIIIE-
HUSI K PEJIUTUH; POIAMTENHN WM JIMIA MX 3aMEHSIOIINE, [0 B3aUMHOMY CO-
TJIACHIO BIIPaBE BOCIHTHIBATH CBOMX JIE€TEH B COOTBETCTBUH CO CBOMM COO-
CTBEHHBIM OTHOIIEHHEM K PEJIMI'HH; PEJIMTUH U BEPOMCIIOBEIAHUS PABHBI
nepes] 3aKOHOM; HJICOJIOTHS PEIMTHO3HBIX OpPraHu3alnii He MOXeT yCTaHaB-
JINBAaThCS B KayecTBe 00s3aTeNnbHOI IJIA TpaXJaaH; YCTAaHOBJICHUE KaKUX-
JU00 MPEUMYIIECTB JTUOO OrPaHUYCHHUH IPaB rpa)iIaH B 3aBUCHUMOCTH OT
UX OTHOIIECHWS K PEJUI'MH HE JIOIYCKAeTCs; HUKTO HE MOKET M0 MOTHBaM
CBOUX PEIMIHO3HBIX YOEXICHHH YKIOHSTHCS OT HUCIIOJHEHHS yCTAHOBJICH-
HBIX 32KOHOM 00SI3aHHOCTEH; rOCYAapCcTBO HE BMELIMBACTCS B IEATEILHOCTh
PEJIMTHO3HBIX OpraHM3aINil, €CIIM OHA HE MIPOTHBOPEUYHT 3aKOHOATENbCTRY;
oOpazoBanue B PecniyOnuke benapych HOCUT CBETCKHI XapakTep U He Ipe-
cieayer uenu GOPMUPOBAHKS TOTO WIM MHOTO OTHOILEHMS K PESTUTHH U JIp.

B cootBerctBum ¢ Koncrurymueit Pecryonuku benapycs (ct. 23) orpa-
HUYEHHE TpaB M cBOOOJ JIMYHOCTH JIOMYyCKaeTcs (B TOM 4Hcie W CBOOOAA
BEPOMCIOBEIaHUH) TOJIBKO B CIIydasiX, NPEAyCMOTPEHHbBIX 3aKOHOM, B HH-
Tepecax HaIMOHAIBHON 0€30MacHOCTH, OOIIECTBEHHOTO MOPSAKA, 3allUTHI
HPaBCTBEHHOCTH, 3/I0POBbS HACCJICHWA, IIPAB U CBO60]1 JAPYTUX JIAII. 3Hayn-
MOCTB CBO60}IBI BEPOUCTIOBCIAHNA MMOAUYCPKUBACTCA €IIIE U TEM, YTO JaHHAA
cB00O/Ia HE MOXKET OBITH OrpaHUYCHA IPU OCYLIECTBICHUH OCOOBIX Mep B
TIepro/1 Ype3BbIUaiHOro TostokeHus (cT. 63 Koncturyum).
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Takum 06pa3om, peauruo3Hble CBOOOABI 3aTParuBarOT AOCTATOYHO IIH-
pokyo (pyHnaMeHTaNBHYI0) cepy OTHOIICHHH JTHYHOCTH. MHUPOBBIM CO-
00IIecTBOM BBIPAa0OTaHBI MEKTYHApOIHBIE CTAHAAPTHI PEIUTHO3HBIX CBO-
0oz, a TaKKEe MEXaHM3MBI MX peajM3aliy. 3aKOHOAATENbCTBO PecmyOauku
Benapyce B cepe penurno3Heix cBOOO B LIEJIOM COOTBETCTBYET MEXK/yHa-
POIHBIM CTaHAApTaM M peanusyercs 0e3 Kakoii-mubo nuckpuMuHanuu. Io-
CyJapcTBO CIOCOOCTBYET YCTaHOBJICHUIO OTHOLICHUI TEPHMMOCTH W YBa-
KEHUS MEXIy I'pakJaHaMH, UCIIOBEAYIOIIUMHU U HE UCIOBEAYIOUIUMHU pe-
JIUTHIO, PEJIUTHO3HBIMHU OPTaHU3ALMSIMU PA3JINYHBIX BEPOUCIIOBETAHMUI.

VJIK 343.2/.7:342.72/.73

A.C. HHonumosa

YT'OJIOBHBIA KOJIEKC YKPAWHBI
KAKTAPAHT 3AIIUTHI ITIPAB U CBOBO/l YEJIOBEKA

l'ocynapcTBO BBICTYNAET rapaHTOM IIPaB M CBOOOJ YeNIOBEKa M Tpax/a-
HHUHA, a TaK)KE YCTAHABIMBACT M 3alWIIACT MX. ['apaHTHH mpaB U cBOOOI
YeNI0BEeKa U TpakIaHUHA — ATO YCIOBUS, CPEACTBA, MEPHI, HallpaBJIeHHbIC HA
obecrieueHne UX OCYNIECTBICHUS, UX OXpaHy U 3amuty. [IpuHIun rapanTu-
POBAHHOCTH SBIISIETCA OJHUM M3 IPUHIUIIOB IIPABOBOTO CTATyCa YENOBEKA U
rpakJaHHUHA.

B xoHCTUTYIHSAX OONBIIMHCTBA rOCYJapCTB 3aKpEIIeHbl Kak o0Iue ra-
PaHTHH pea3aliy BCEX IMPaB M CBOOOJ, TaK U KOHKPETHBIE TapaHTHH OT-
JeTBHBIX TpaB U CBOOOJ. BOIBIIMHCTBO rocyapcTB HE TONBKO MPU3HAIOT,
HO ¥ TapaHTHUPYIOT TpaBa ¥ CBOOOBI YeNoBeKa U rpaxkianuHa. He mckiio-
YeHMEM SBJIIETCS U YKpaumHa. Baxheillnue NpaBoBble I'apaHTUU IIpaB U
cBO0OJI YeJIOBEKA M TpaXKIaHWHA 3aKperuleHbl B KOHCTUTYIMN 1 oTpaXkaroT
OCHOBHBIE ITpaBa M CBOOOBI YeNIOBEKA U IpakJaHWHA, 3aKPEIUICHHbBIE B pa-
TU(QUIUPOBAHHBIX Y KPAWHON MEXIyHAPOAHBIX MPABOBBIX aKTax.

B nmpeambyne BeeoOmieit nexnapanuy npas dyenoBeka, npuHsaTon 10 me-
kabpsa 1948 r., roBopUTCs O 3aIIMTe MpaB YEJIOBEKa M YKa3bIBAETCS Ha He-
00XOIMMOCTh OXpaHHI IIPaB YEIOBEKa BIACTHIO 3aKOHA B IENsX obecrede-
HUSI TOTO, 4TOOBI YeNOBEK HE ObLI BBIHYKJEH NpUOerath B KauecTBe I0-
CJIETHETO CPEe/ICTBA K BOCCTAHUIO NIPOTHB THPAHWU M yTHeTeHHs. BeeoOrmas
JIeKJIapanusi 1MpaB 4eJIoBeKa TapaHTHPYeT OCHOBHbIE IpaBa U cBOOOJbI, KO-
TOpBIE JOJDKHBI 00€CIIEUNBaTHCS TOCYIaPCTBOM.

VK Vkpaunsl sBiIsieTCS €AWHCTBEHHBIM M OCHOBHBIM HMCTOYHHUKOM
YrOJIOBHOTO TIpaBa. 3aliuTa MIpaB U cBOOOJ TpakJaH SBISIOTCS OCHOB-
HBIM TpuopuTeToM neiicTBytomero YK YkpawsHbl. JTo mMoJIOKEHHE 3a-
KpemieHo B 4. | cr. 1. B gacTHOCTH, B JaHHOW CcTaThe OTMEUEHO: «Yeo-
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