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C.U. IIpoyenxo

O KNACCUOUKALIMK OCYXLAEHHbIX K NIULLEHUIO CBOBObI
U UX PASENBHOMY COQEPXXAHUIO B UCMPABUTESTbHBIX YYPEXAEHUAX

Kaxk u3BecTHO, Cpeiv OCHOBHBIX IIPHHIUIIOB YTOJIOBHO-UCTIOIHUTEIBHOTO
npaBa M JeSTeIbHOCTH UCTIPABUTEIBHBIX YUPEKICHUH BAKHOE MECTO 3aHH-
MaeT NpuHOUN audQepeHIranuy 1 HHINBHIyaIN3alu HCIIOMHEHNS HaKa-
3aHUHA. DTOT IPUHIUII 3aKPEIUICH B PsIJIe HOPM yTOJIOBHO-UCIIOHUTEIBHOTO
3akoHozaTenbeTBa. Hanbosnee otueTsiinBo TpeOOBaHUE pa3ielIbHOrO OTObIBA-
HUSI JIMIIEHUs CBOOO/IbI PA3JIMYHBIMU KaTErOPUSMH OCYK/IECHHBIX BBIPAKEHO
B CT. 71 YTOIOBHO-HCHIOHATENHHOTO KoZlekca Pecrybmmku bemapycs. Heo6-
XOZMMOCTH Pa3JeIbHOTO COACPKaHNs 00YCIIOBICHA TEM, YTO KXXKIas U3 pas-
JIMYHO XapaKTEePU3YIOLIMXCSl KaTerOpuil OCYXKIICHHBIX HYXK/IAETCsl B MONyYe-
HUM NPUMEHHUTENILHO K HEH COOTBETCTBYIOIIEr0 00beMa HCIIPAaBUTEIBEHOTO U
BOCIIMTATEIHHOTO BO3ZAECHCTBHUS, ONITUMAIBHO TPEOYeMOTO ISl HCIIPaBICHUS
JTAaHHOW KaTeropuu OCyXIeHHBIX. CIie0BaTeIbHO, UCIOIHCHNE HAaKa3aHHs
JIOJDKHO OBITH A ((epeHIIUPOBAHHBIM.

VYrosioBHO-TIpaBoBas KiacCU(pUKAIMs MPECTYHHKOB SIBISETCS OCHO-
BOH AJIs KJIACCH(HUKAIMK OCYXAECHHBIX K JINIICHUIO CBOOO/BI, B HAYYHBIX
Kpyrax ee Ha3blBaroT nepBuyHoi. OnHako, Oyaydn 0CHOBOH Kiaccuduka-
MU OCYXKJCHHBIX K JIMIIEHHIO CBOOOJIbI, OHA HE 3aMEHSET €€, MOCKOJIb-
Ky MEXJY 3TUMH KJIacCU(UKALMSIMH MMEIOTCSl CYLIECTBEHHBIE OTIHYMS,
00yCIIOBICHHBIE PA3IUYHBIM COAEPKAHHEM YTOJIOBHOTO M YTOJIOBHO-
UCIOJTHATENBHOTO MIPaBa, 0COOCHHOCTSIMHU 3a/]1a4 U ACATEIbHOCTH OPraHOB
MPEIBAPUTEILHOTO CIECTBHS U Cy/a, C OJTHOW CTOPOHBI, U UCIPABUTEIIb-
HBIX YUPEXACHUN — C APYTOH.

Ecnm ocHOBHas 11716 KIIacCH( KA IPECTYITHUKOB B YTOJIOBHOM IIpaBe —
9TO OKa3aHHE IMOMOIIY OpraHaM IPEIBAPUTEIBHOTO CIECACTBHUS, Cya U MPOKY-
paTtypsbl B IIPUHSTUH NPABHIBHOTO PEILEHUs! TIPH IIPUBJICYEHHH BUHOBHOTO K
YTOJIOBHOM OTBETCTBEHHOCTH U (P (hepeHIIMPOBAHHOM Ha3HAYEHHH MEPHI Ha-
Ka3aHWsl, COOTBETCTBYIOIIEH XapaKTepy M CTENICHN OOIECTBEHHOM OMTaCHOCTH
MIPECTYIUICHUSI ¥ INYHOCTH IPECTYITHUKA, TO OCHOBHASI 1IENb 1 33/1a4a KJIACCH-
(UKaUK OCYXICHHBIX K JIUIICHUIO CBOOOIBI — 0OecniedeHue TudpepeHIupo-
BaHHOI'O HCIIOJHEHUs HaKa3aHHs U Npoliecca NCIIPABUTENILHOTO BO3IEHCTBHS
B OTHOIICHHH PA3INIHO XapaKTEPU3YIOIIUXCS KaTETOPUH OCY>KACHHBIX.

Cornacho 4. 2 c1. 63 YUK ocyxneHHBIE K JHIISHAI0 CBOOOABI HAIpaB-
JISIFOTCSL B MCTIPABUTEINILHBIC YUPEKICHNS C YUETOM YCJIOBHUH, HEOOXOAUMBIX
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JUIS UX UCIIPABICHHMSA, MOANEPKAHUS MOJIE3HBIX COLMAIbHBIX CBS3€l ¢ poa-
CTBEHHHMKaMH, oOecrieueH st 0€30I1aCHOCTH M IPEAYIPEIKACHHUS COBEPILICHUS
UMM IIPECTYTIIICHUH.

B Hacrosiee BpeMsl KaXI0i KaTeropuy OCYXkJICHHBIX K JIMIIEHUIO CBO-
60111 Cyx OTIpEAENseT BUA UCTIPABUTEIBHOTO YUPEKICHHUS, B TOM YHCIIE BH]
UCTIPAaBUTEIbHON KOJIIOHHWH, U YCIOBHS PEXKUMA, YTO SBISAETCS ONPENEIIIO-
UM KpUTEpHEM IIPU HAIIPaBJICHUH UX B MECTa OTOBIBAaHUS HAKAa3aHUS, pelas
TOIBKO BOINPOC Pa3AeNbHOIO COJAEpkKaHUs. PacmpeneneHue ocyKICHHBIX B
UCIIPABUTEIBHOE YUPEXKICHUE C LENbI0 MOAIEPKAHUS COLUAIBHO MOJIE3HBIX
CBsI3€H C POJICTBEHHUKAMH COINIACYETCsl C MEXKAyHAPOAHBIMH CTaHAAPTaMU, B
gacTHOCTH ¢ EBpornelickuMy MeHUTEeHIIMapHBIMU MpaBmiiaMu (nanee — [pa-
BWJIA), TJ€ OJIHUM U3 PEUIAIOINX (haKTOPOB IPU pacIpEAEICHHN OCYXKICH-
HBIX SIBISIETCSl Hanbosnee ONM3Kasi PacIONOKEHHOCTh K MECTY KHUTEIbCTBA
OCYXXJICHHOTO, K ero ceMbe. IIpaBuna pekoMeHytoT 000pyioBaTh B paMKax
OIHOTO HCIPABHTEIBHOTO YUPEKACHHS pa3/iesIbHbIe TOMEIIeHHs (YIacTKN)
JUIS COAEPKaHUsI Pa3InYHbIX KaTeropuil oCyKJIE€HHBIX, YTOOBI peajn30BaTh
NPUHINI WHCTUTYTA JINIIEHHUST CBOOO/BI — OTOBIBAHNE HAKA3aHUS [0 MECTY
JKUTETbCTBA WK ocyxaeHus (1. 13 [pasm).

IIpobneMHBIM, Ha HaIII B3IJISIIT, OCTACTCS BOMPOC YUYeTa YCIOBHIA, HEO0OXO-
JUMBIX JJIs1 HCIIPABJIECHUS OCYXKIEHHOIO, IPU €T0 PaclpeieeHud B UCIpa-
BUTEJIBHOE YUPEXJCHHE. YTOJIOBHO-IIPABOBBIX KPUTEPUEB KiacCH(UKauu
OCY)KJEHHBIX B 3TOM ClIy4ae HEJIOCTATOYHO, M B HACTOALIEE BpPEMs UMEETCs
HEOoOXOIMMOCTb ONPEAEINUTh TPU3HAKH, TO3BOJISIOIIME TIPOU3BECTH KIIACCH-
(uKaLUIO OCY>KAECHHBIX 110 ICHXOJIOTUYECKUM 0COOSHHOCTSIM U CTEIICHH T1e-
JIaTOTUYECKOH 3aIyIeHHOCTH, YTOOB! B Oyaymem uin B Onkaiimee BpeMs
aJMUHHUCTpalMg MOIJIa MepedTH K pacHpeAeseHUI0 UX MO BUAAM HCIIPaBH-
TENBHBIX YUPEXKACHUH M YCIOBUSAM PEXHMMa HE TOJBKO B 3aBHCUMOCTH OT
TSKECTH COBEPILIEHHOTO MPECTYIUICHUS M HAJU4YUS MpeblayIneld cyauMo-
CTH, HO U OT NICUXOJIOTHYECKNX 0coOeHHOCcTeH mnaHoCcTH. Ocoboe 3HaueHNE
OTBOJUTCA NEJArOTMYECKUM M ICHXOJIIOTUYECKUM KPUTEPUSAM HCIPABICHUS
OCY)KJICHHOTO M THIIOBBIX IPOTPaMM MCIPABJICHUS, YUUTHIBAIOIINX BUJ Ha-
Ka3aHUs U TUYHOCTH MPECTYNHUKA. Tak Kak JIMYHOCTb MPECTYIHUKA HE HC-
yeprbiBaeT cedst pakToM CoBEpILEHNUS TPECTYIUICHHUS, CHATHEM WIIU Norariie-
HUEM CYOUMOCTH, MPOLECC PECOUUATU3ALNH TPENLYCMAaTPUBAET HE TOIBKO
i depeHInpoBaHHbII MOAXO0]] K OTAEIBHBIM IPYIIaM, HO U HHAMBU1YaJb-
HBIA MOJXOA K KaXJIOMy OCyXKAeHHOMY. O4YeBHIHO, YTO caMa pecoLHaIu-
3aIust OCYXKJCHHBIX TPeOyeT COBEpIIEHHO MHBIX OCHOBAHMUH, MpeayCMaTpH-
BAIOIIMX pa3JielIbHOE COAEPIKaHNE OCYKACHHBIX K JIMIIECHUIO CBOOO/IBI.

[IpencraBnsiercs, 4To Cymy IelIecoo0pa3HO KIacCH(UINPOBATH BHHO-
BHBIX ITyT€M Ha3HAu€HMsI UM TOTO WJIM MHOTO BUJA YTOJIOBHOTO HaKa3aHHUS,
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OTIpeZIeTICHNE YYPEKAEHHUS WM YCIOBUI OTOBIBAaHWMS HAKa3aHUS KaXIOMY
OCYKAEHHOMY K JIMIICHUIO CBOOOBI PAallMOHAIBEHO MPOBOIUTH Ha OCHOBA-
HUH YTOJIOBHO-UCIIOJHUTEIBHOTO 3aKOHOIaTeIbCTBA, IPE/IIONAratoIero Jae-
STEIBHOCTb CIIENUAIbHON KOMUCCHH, YCTaHABINBAIOIIEH pa3iebHOE CONEp-
JKaHWE OCYKICHHBIX M0 NEHHTEHLIHMAPHBIM M MCHUXOJIOTO-NEeJarorniyeCcKuM
kputepusiM. ONBIT TakoW KiaccU(PUKAIMU U pacHpe/IeNieHns] OCYKAESHHBIX
nMeeTcs B psjie 3apyOeXHBIX cTpaH, a Ha mpoctopax CHI™ — Tonpko B Ykpan-
He, Tae B 2001 . ¢ mpUHATHEM HOBOTO YTOJOBHOTO KoAeKca OBLTH OTMEHE-
HBI BUJIBl pEIMUBA U Tpajalys MCIPABUTENIBHBIX YUPEXKICHHH 1O BUAAM
U YCIOBHSIM peXnMa OTOBIBaHWS Haka3aHUS. PerynmpoBaHWe IaHHBIX BO-
MIPOCOB BXOIUT B KOMIIETEHIIMIO YTOJIOBHO-HCIOIHUTENBHOTO 3aKkoHa. LleH-
TpajbHbIA OPraH yIPaBICHUS YIOJOBHO-UCIIOJHUTEIBbHON CUCTEMBl YKpau-
HBI ONpeeNnieT BUJA UCIPABUTEIbHON KOJOHHHU, B KOTOPOHl OCYXIEHHBIE K
JIMIIEHUIO CBOOO/IBI OTOBIBAIOT HaKa3aHME.

Ocy111ecTBUB pa3zieieHHe 0CYKASHHBIX 110 COLMAIbHO-IeMorpaduieckum
MIPU3HAKaM, MOy, BO3PACTY, HATHMIHIO CyAUMOCTEH, (hopMe BHHBI, TSDKECTH
MIPECTYIUICHUS], TICHXOJIO0TO-TIIEarorHIeCcKUM 0COOCHHOCTSIM JTMYHOCTH, I0-
BEJICHUIO BO BpeMs OTOBIBAHMS HaKa3aHHUsS U APYTMM IPU3HAKaM, MOXHO
CO37aTh ONTHMAJIbHBIE YCIOBHSA Ul TU((HEpEeHINPOBAHHOTO BO3AECHCTBUS
Ha pa3lHMYHblE TPYNIbI WIM KATETOPUU OCYKACHHBIX, YTO MPENOCTABISAET
BO3MOKHOCTh MHAMBUIYaJIBHOTO MOJXO0Ma JJISi UCIIPABUTENIBHOTO Mpolecca
B OTHOLIEHHUHU OCYXKIECHHOTO.

Bwmecte ¢ Tem nocrasasics B HacsieAcTBo oT CCCP cucreMa KoJIeKTUB-
HOTO Pa3MeLIeHUs] OCYXK/IECHHBIX 0e3 ydyera UX WHAWBUIYaIbHBIX KPUMHHO-
JIOTHYECKNX XapaKTEPUCTHK HE CIIOCOOHA CO3/aBaTh HOPMAJbHbIEC YCIOBHS
OTOBIBaHMSI HAKA3aHMS ISl TOHM KaTeTOPUH OCYXIICHHBIX, KTO H30paJl 3aKOHO-
MOCIYIIHBII 00pa3 )KU3HU U CTPEMHTCS BeCTH cedst ipaBoMepHo. CylecTBy-
I0Ias CUCTeMa HCIPABUTENBHBIX KOJIOHHUH MUHMMHU3HPYET BO3MOXKHOCTB
OCYKJIEHHOTO JEHCTBOBaTh CAMOCTOSTEIBHO, OPUEHTUPOBAHA B OCHOBHOM
Ha [IOJIaBJICHUE YEJIOBEUECKOM JIMYHOCTH U HE MOXKET 10 CBOCH BHYTPEHHEH
CYIIHOCTH OBITh TYMaHHOM.

CrenoBaTenbHO, Kak ObI HU TYMaHU3UPOBAINCH YCIOBHS OCY)KICHHBIX,
Kakue Obl JIbIOThl UM HE NPEOCTaBIISUIN, CYIIECTBYIONIAs CUCTEMA UX CO-
JIepKaHusl He 00ecreynBaeT HOPMAJIbHBIE YCIOBHS MX KM3HEACATEIbHO-
ctu. [Ipexae Bcero 3T yclIOBHsI HE HEHTPAIH3YIOT (aKTOPHI, CO3/AI0IINE
yTpo3y ISl OCYKI€HHBIX BHYTPH YUPEKACHUS, HCXOAAIIUE OT OTPHUIIATENb-
HO XapaKTEPU3YIOIIEHCA YaCTH OCYKJIEHHBIX, a CBOJSAT Ha HET BCE MOIBIT-
KM 3aKOHOZAATENsl 00eclednTh HCTHHHYI0 TYMaHM3aIHUIo Mpolecca UCIo-
HEHUS HaKa3aHUus.
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VJIK 67.409

AJI. Canmawos

MPUMEHEHWUE HAKA3AHUA
B BULE OrPAHUYEHUA NO BOEHHOWU CNYXBE

IIpectymHOCTE B BoopyxeHHBIX CHilax SBIsETCS ONMAacCHEHIINM [iecTadu-
TMBUPYIOIMM (DaKTOpOM, KpaifHe HETaTMBHO BO3AEHCTBYIOIINM HE TOJIBKO
Ha Boopy»xeHnnsie CHiibl, HO ¥ Ha TOCYapCTBO B IIEJIOM, MO0 MOJIOKEHHE JIeTT
B apMHU SIBISIETCS OMHUM M3 Haubojee SPKUX MHIUKATOPOB, IO KOTOPOMY
00IIECTBO OIIEHMBAET COCTOSTHHE CONMANBHOM Oe3omacHocTH. OcoOeHHOCTH
quddepeHnnanyy yroloBHOW OTBETCTBEHHOCTH BOEHHOCHYXAlMX M HC-
TIOJIHEHHS B OTHOIIEHHUH 3TOM KaTeropuy YroJOBHBIX HaKa3aHUIl 00ycioBie-
HBI, TIPEK/IE BCETO, NX CIIENNAIBbHBIM IPABOBBIM CTaTyCOM M OCOOEHHOCTAMH
MPOXOXKJICHNSI BOSHHOM CITYKOBI.

IIpaBoBBIe OCHOBHI AesTensHOCTH BoopykenHsix Cun Pecmyonuku be-
JIapych B Hacrosiee Bpems cocTaBisiioT Konctutynms PecryOnuku bena-
pych, 3akon Pecriyonuku benapycs ot 5 Hos10pst 1992 1. Ne 1914-X11 «O Bo-
WHCKOH 00S3aHHOCTH U BOCHHOU ciyx0e», 3akoH Pecnybmuku bemapych ot
4 suBaps 2010 . Ne 100-3 «O craryce BoeHHOCHy X awux», Yka3 [Ipesungenra
Pecnyonuku benapych ot 26 ntonst 2001 1. Ne 355 «O0 yTBepkaeHnn ooie-
BOMHCKHX ycTaBoB Boopyxxernsix Cun Pecrryonuku benapyce», a Takxe pan
MHBIX TTOJ3aKOHHBIX HOPMAaTUBHBIX aKTOB.

YronoBHOE Haka3aHUE B BUJE OTPAHUYEHUS 10 BOGHHOH ClIy»x0e — OTHO-
CHUTEJIFHO HOBBIH KaK JUIsi 0EJI0PYCCKOTO, TaK M ISl POCCHHCKOTO KOAN(HUIIN-
POBaHHOTO 3aKOHOAATEIHCTBA KPUMHUHAIBHOTO IMKIIA BUJI HAKA3aHUS, ITPEa-
Ha3HA4YEeHHBIH crienuanbHO NIl BoeHHocayxamux. CornacHo 4. 1 ct. 53 YK
Ha3HadaeTcst ounepaM 1 MHBIM BOSHHOCITYXKAIINM, TPOXOSIIIM BOCHHYIO
ciryxO0y 110 KOHTPAaKTy, Ha CPOK OT TPEX MECSIEB /10 ABYX JIET B ABYX CIyda-
ax: 1) Ipu OCY>KJE€HUU TaKOTO BOEHHOCTYKAIIETO 32 COBEPIICHUE BOMHCKHIX
MPECTYMIICHUH, PETyCMOTPEHHBIX COOTBETCTBYIOIIMMH cTaThsiMu OcoOeH-
Hot wactn YK; 2) mpu OCyXAEHUH €ro 3a JAPyTrHe IPECTYIUICHHS — BMECTO
NPEelyCMOTPEHHBIX B CAHKIIMM COOTBETCTBYIOMIEH crarbu OCcOOCHHOH yacTi
VYK ucnpaBuTeapHBIX padoT.

OCOoOEHHOCTBIO YTOJOBHOTO HaKa3aHWA B BHJE OTPaHWYCHHUS MO BO-
€HHOM Cityx0e SIBJISIeTCSI TO, YTO BOSHHOCIYXKAIIUI IPOIOJDKAET BOCHHYIO
ciryxOy B TOH e 9acTH, BOMHCKOM (pOPMHUPOBAHUH H, KaK IIPABUIIO, TOH ke
JOJDKHOCTH, HO U3 €TO JICHEXHOTO COJIEP KaHMs TPOU3BOSTCS YCp)KaHHS B
JIOXOZl TOCYyAapcTBa B pa3Mepe, yCTaHOBJIEHHOM IPUTOBOpPOM cyna. Pasmep
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