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BBEJAEHUE

B exeroansix [locmanmsx k Oenopycckomy Hapoay u HarumonanbHOMy
coopannto Ilpesmnent PecnyOonuku benapycs A.I. JlykameHko B KadecTBe
IPUOPUTETA TOCYAAPCTBEHHOW IIOJUTUKUM UM CTPATETMYECKOW 3a/ladyd HAIEro
rocyJapcrBa HEU3MEHHO O0003HAa4aeT COXpaHEHHEe U YKPEIUIEHHE 370pOBbSA
HACEJICHUS.

ChopmynupoBannbie ['maBoil  rocymapctBa TpeOOBaHMS — ONPEACIAIOT
HE0OX0IUMOCTh 00€CIIeUeHUs pealn3alliy MpaBa rpakKaaH Ha OXpaHy UX 370pOBbs, B
TOM 4HCJ€ BO3MOXHOCTh OCBOOOXJEHMS JMIIAa OT HaKa3aHUs B CIy4yae €ro
3a0osieBaHus. VIMEHHO YTOJIOBHBIA 3aKOH C Y4E€TOM MPOrPECCUBHBLIX "HPUHIMIIOB
I'YMaHHM3Ma U SKOHOMUU MEpP YTrOJIOBHOW PENPECCUU MO3BOJISIET HE TOMLKO CMSATYUTH
Haka3aHWe, HO M OOECHeYUTh B OTACNBHBIX CIydasxX BO3MOXHOCTH JIOCPOYHOIO
OCBOOOKIEHMSI OCY>KJIEHHOT'O B CiIy4yae HaCTYIUICHHs Y Hero TsKeNoro 3aboieBaHusl,
OPENATCTBYIOIIET0 JalbHEWIIEeMy OTOBITHIO HakazaHus. WlIpus >TOM OnHOU U3
CJIOKHBIX 3a7a4 SIBJSICTCS HAXOXKJeHUE OanaHca MEXKIy EyMaHHBIM TMOJIXOJ0M K
TSOKEJIOO0IbHBIM  JIUIAM, TPOSIBICHUEM K HHUM MWJIOEEPIUS U OJHOBPEMEHHO
oOecrnieueHreM O€30MacHOCTH OOIIECTBa, yueTa MHTEPECOB JIUL, MMOCTPAJaBIIMX OT
COBEpIICHUs IMpecTymuieHnid. O4eBHOHO, YTO | B JAHHOM CIIy4ae BEKTOP
rOCyJIapCTBEHHON TMOJUTUKH HE JOJDKCHwHApYyLIATh PaMKH KapaTelIbHOTO Hayasa
yroJIOBHOTO 3akoHa. JIumb cOajaHCMpOBAaHHOE COUYETAHHME YTOJIOBHOM pENpeccuu C
UACsIMU TyMaHU3Ma IO3BOJUT O0eCHednTh d(HPEKTUBHOCTD ACHCTBUS YTOJOBHOTO
3aKOHA, OTPa3UTh W 3alUTUTHMHTEPECHl TOCYAapCTBa, OOLIECTBA U OTIEIIBbHBIX
rpak/IaH.

Hecmotps Ha cyimecTByomyto B PecmyOiuke benapych MOJI0KUTENbHYIO
TEH/CHLIMIO COKpAlllEHHsl pa3pblBa MeXIy 3a00JeBacMOCTbIO Ha CBOOOAE U B
VCIIPABUTEIIbHBIX YUPEKIEHUAX, NPOBEICHHOE HCCIEAOBAaHUE IOKA3aJlo, 4YTO B
NOCJIEAHUE TOAbl “HaOJrofaeTcs JUHAMHMKA YBEIUYECHHUS 4YHUCIA OCYXKICHHBIX,
MMEIOLUX MHBAIMAHOCTh. BMecTe ¢ TeM KOJIMYECTBO JHI], OCBOOOXKICHHBIX OT
HaKa3aHus Ho 3a00JIeBaHUI0, TOCTOSSHHO YMeHbIIaeTcs: eciu B nepuon 2000-2004 rr.
B CpEIHEM B TOJ OCBOOOXTAIOCH J0 79 yenoBek, To K 2017 T. 3TOT moKasaTenb
CHUBWICSH, 10 9 ocCyxkIeHHbIX. Takoe CYIECTBEHHOE COKpAILEHHE NPUMEHEHUS
JAHHOFO BHJAa OCBOOOXKIEHHS OT Haka3aHus OOYyCIOBJIEHO, B TOM YHCIIE,
HEJO0CTAaTOYHOU pa3pabOTKON BOIMPOCOB NPUMEHEHHUS] HOPM, perjiaMEeHTHPYIOIMINX
MOPSJIOK U YCIIOBUSL OCBOOOKICHMS JIUIIA OT HaKa3aHUs Mo 3a00JIEBAHHUIO.

VYkazaHHble ~ OOCTOATENBCTBA  CBHJETENBCTBYIOT O  HEOOXOIUMOCTHU
KOMILJIEKCHOI'O TEOPETUKO-IIPABOBOI0 HCCIEAOBAHMS OCBOOOXAEHUS OT HaKa3aHUsA
1o 3a00JIeBaHUIO C LENbIO BBISBICHUS MPOOJIEMHBIX aclEeKTOB B JAHHON 00JacTu U
ONpeaeIeHUs MyTEN UX PELIEHUS.



OBLIAA XAPAKTEPUCTUKA PABOTDI

CBs3b padoThl ¢ HAYYHBIMH NPOrpaMMaMHu (IIPOEKTAMM), TEMAMH

JluccepTallMOHHOE  UCCIEAOBAHME NPOBOJWIOCH B paMKax  Hay4YHO-
HCCJIEI0BATENbCKUX TeM HaluoHaJbHOrO LIEHTpa 3aKOHOJATENbCTBA W IPABOBBIX
uccienoBanuii Pecny6muku benmapycs: ¢ 2011r. — B paMkax rocyaapCTBEHHOM
KOMIUIEKCHOM TIPOTrpaMMBbl HAy4YHBIX HCCIENOBaHUM «QPOpMHUpPOBAaHUE HOBOU
MPaBOOXPAHUTENLHONM  TOMUTHKM  Kak  ocHOoBa  3(¢EKTUBHON  CTpaTeruu
MPOTUBOACUCTBUSA MPAaBOHAPYIICHUAM M oOecredeHus CTaOWIBHOCTH COIMabHO-
SKOHOMHUYECKUX TpeoOpa3zoBanuit» («lctopus, KyiabTypa, 0OIIECTBO, FOCYIApCTBO
5.08») moamporpammbl 5 «IIpaBo u ympaBienue» ['ocynapcTBeHHOI HpOorpaMMbl
Hay4yHbIX ucciaegoBanuid Ha 2011-2015 rogwt «Mcrtopus, KynabTypa, 0OIIECTBO,
rocynapctBo»; ¢ 2016 r. — B paMkKax Hay4YHO-HCCJIEIOBATEIbCKOW pPadOThI
no 3aganuto  «lIpaBoBble W OpraHM3alMOHHBIE  MEXAHU3MBE BO3JEHCTBUA
Ha MIPECTYNHOCTh Y NMPaBOHAPYLIEHUS! B KOHTEKCTE . 3AWNTHl HAI[MOHAJIBHBIX
MHTEPECOB U WHBIX NPHOPUTETOB COBPEMEHHOMN MPABOOXPAHUTEIBHOU MOJUTHUKI
(«DKOHOMHMKAa U TyMaHUTApHOE pa3BuTUE Oejlopycekoro obdmectBa 5.08»)
I'ocynapcTBeHHOM ITporpamMMbl Hay4HbIX HccinegoBannitHa 2016—2020 roaer.

Tema coorBerctByeT m. 13 NPUOPHUTETHBIX  HAIMPABICHUM  HAYYHBIX
uccinenoBannii  PecnyOnmuku  benapyckw,Ha . 2016-2020 1T., YTBEpPKICHHBIX
noctaHoBienneM CoBera MunuctpoB' Pecriyonuku benapycs 12 mapra 2015 r.
Ne 190, u m. 243 akTyanbHBIX HAMPABJICHWNM TUCCEPTAIIMOHHBIX HCCIEAOBAaHUN Ha
20122016 rr., yTBEp>KICHHBIXY), PEIICHHEM MEKBEJOMCTBEHHOTO COBETa TIO
npoOjemMaM AuccepTaluOHHBIX MCCIeI0BaHMu B 00sIacTy mpaBa pu MuUHHCTEPCTBE
roctuiu Pecniyonuku bemapycs ot 5 centsiops 2012 r.

eanb 1 3a1a4u UccIeT0BaAHUS

[enpto ucca€oBaHUSl SABISETCS PA3BUTHUE TEOPETUUECKHUX IMOJOXKEHUH 00
O0CBOOOXK/ICHUH -OT HakKa3aHUs MO 3a00JIEBaHUI0 W pa3paboOTKa Ha ATOM OCHOBE
NPEASIOKEHH 110 COBEPIICHCTBOBAHUIO IIPABOBOTO PETYIMPOBAHMS B YKa3aHHOU

o0J1acTu.
JITs1, TOCTHKEHUS TIOCTABJIICHHOM 11€1M OBLTH ITOCTABJICHBI CIICAYIOIIHE 3aa9H:

— YCTAaHOBUTh  COLMAIIBHO-NIPABOBYK)  CYIIHOCTb M yYTOYHUTH  MECTO
OCBOOQXKICHHSI OT HaKa3aHWsA MO 3a00JIEBAHWIO B CHUCTEME YTOJOBHOTO TpaBa C
Y4eTOM aHajau3a M OOOOIIEHUS TEOPETHYECKUX TMPEACTABICHUN O JTaHHOM BHUIE
OCBOOOXKICHHSI OT HaKa3aHWsl, TEHe3HcCa MPABOBOW PErNIAMEHTAIMH HCCIETyeMBbIX
MOJIOKEHUHN, a TakKe TEHACHIMN Pa3BUTHS MEXIYHAPOJHOTO U 3apyOeKHOTO
YTOJIOBHOT'O 3aKOHOJATEbCTBA;

— WCCIEeN0BaTh BUABI OCBOOOXKIEHUS OT HaKa3aHUs MO 3a00JIEBAHUIO C TOYKHU
3pEHUs CUCTEMHOCTH 3aKPEIJIEHHS TPABOBBIX NPEANUCAHUN B 3aKOHOJATEIIbCTBE;
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— PAacKpHITh YTOJOBHO-TIPABOBHIE TPH3HAKH TICHXWYECKOTO PaCCTPONCTBA
(3abosieBaHMs) W WMHOTO TSDKEIOTO 3a00JeBaHUS KaK YCJIOBHUH OCBOOOXKICHUS
OCYKJIGHHOTO OT HaKa3aHUs;

— IPOAHAM3UPOBATh U 000OIMIUTH CYJeOHYIO MPAKTUKY IPUMEHEHUSI HOPM 00
OCBOOOKICHHM OT HaKa3aHHUs IO 3a00JIEBaHUI0O M Ha ATOM OCHOBE pa3paboTaTh
MPEIJIOKEHUSI 1O COBEPIICHCTBOBAHUIO JICHCTBYIOIIETO 3aKOHOAATENBCTBA H
MPaKTUKHU €TO IPUMCHCHHUS;

— OTIPEACTUTH MPEEIIbl JOMYCTUMOCTH OCBOOOXKICHHUSI OT HaKa3aHUs B CBS3H C
MHBIM TSKENIBIM 3a00JIeBaHUEM TIOCPEICTBOM pa3pabOTKU HAyYHO 0OOCHOBAHHOIO U
MIPaKTUKO-OPUEHTHPOBAHHOTO TIEPEYHS KPUTEPHEB, TOJICKAMNUX YHUCTY. NpH
BBIHECEHUM PEIICHHUS CYAOM 00 OCBOOOXICHMHM OT HaKa3aHWUS B, CBS3H C HWHBIM
TSDKEIIBIM 3200JICBaHUEM;

— pa3paboTaTh  HAMpPABICHUS  ONTHUMHU3ANMH  IPABONPUMCEHUTEIBHON
JESTENIbHOCTH YUPEXKACHUN YTOJIOBHO-UCTIOTHUTEIHHONM CHCTEMbI TpY MPUMEHEHUN
HOpPM 00 OCBOOOK/ICHUHU OT HaKa3aHUs B CIydae MHOTO TsLKEAOr0:3a00JI€BaHUS.

OOBEKT UCCIENOBAHMS — COBOKYIHOCTh QOIIECTBEHHBIX OTHOLICHUH,
CKJIQ/IBIBAIONIUXCA B TMPOIECCE MPABOBOTO PETYIMPOBAHHS OCBOOOXKIACHHUS OT
HaKa3aHus 1o 3a00JIEBAHMUIO.

[TpenmeTom nccaenoBaHus SBISIOTCS HOPMBI HAIMOHAILHOTO, 3apy0OeKHOTO U
MEXIYHAPOJAHOTO 3aKOHOJIATENbCTBA, PEFIAMEHTUPYIOIINE OCHOBAHMS, YCJIOBHS U
MOPSIOK OCBOOOXKACHMSI OT HaKa3aHus MO 3a00JIeBaHUIO, HAYYHbIE MCCIEIOBAaHUS B
3TOW 00MacTH, Marepuaabl MPABONPHMEHHUTCIBHON TMPAKTUKH, CTAaTHCTHYECKHE
JaHHBIE ¥ PE3YNbTaThl SKCIIEPTHOTO, OTIpOCa.

Hay4ynasi HoBU3HA

JlanHass  paborta '\ SBASETCS TEPBBIM  OTEYECTBEHHBIM  CITCIIUATBLHBIM
KOMIUIEKCHBIM ~ HCCI€IOBaHHEM, B  KOTOPOM  pPacCMOTpPEHBI  aKTyaJbHBIC
TEOPETUYECKHE, (B3aKOHOHATEIbHBIE W  TPABONPUMEHUTEIBHBIC  MPOOJIEMBI
OCBOOOKICHMS QT Haka3aHHs 1Mo 3a0oyeBaHHi0. BriepBbie B JOKTPUHE YTOJOBHOTO
npaBa OOOCHOBBIBAETCSI HEOOXOAMMOCTh Pa3TPAHUUYEHUS CAMOCTOATEIHHBIX BHUJIOB
OCBOOOMICHMSI OT Haka3aHUs MO 3a00JIEBAaHMIO: OCBOOOXKIEHUE BCIIEJICTBUE
MICUXUYECKOTO “paccTpoiicTBa (3a0oJjieBaHUsA) UM OCBOOOXIEHHWE B CJydae HHOIO
TSOKEIIOTO, 3a001eBanus. [loydeHHbIE TEOpEeTUYECKUE BBIBOABI OCHOBBIBAIOTCS HA
BBISIBIEHHBIX CHCITUPUYSCKUX MPU3HAKAX BHJIOB OCBOOOXKIEHUS OT HaKa3aHHS, YTO
MO3BOJIMJIO apTyMEHTUPOBATh HEOOXOAUMOCTh Au(depeHuauu UX I[PaBOBOIO
PETYIUPOBAHMS M BBRIPA0OTATH MPEIOKEHUS 10 TATbHEHUIIIEMY COBEPIIIEHCTBOBAHUIO
HOPMOTBOPUYECKOW U MPAaBONPUMEHUTENIBHON AESTENBHOCTU B JAHHOM cdepe.

ITos10:keHHs, BBIHOCMMbIE HA 3AIIUTY

1. HayuHo 060CHOBaHHOE TIOJIO)KEHHE O TOM, YTO OCBOOOKIEHUE OT HaKa3aHUsI
no 3a00JIEBaHHIO B OTEYECTBEHHOM YTOJIOBHOM 3aKOHOJATEIbCTBE COOTBETCTBYET
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HanOoJiee 3HAYMMBIM OXPAHSIEMBIM 3aKOHOM IIEHHOCTSIM W MPUOPHUTETAM YTOJIOBHO-
MPaBOBOTO  PEryJIHpPOBaHUS, a  TakKkKe  KOPPECHOHAMPYET  COJAEP>KaHUIO
MEXIyHapOAHO-TIPABOBBIX aKTOB B 3TOM o0nacTu. BaxkHoe colmanbHOE M yTOJIOBHO-
MIPaBOBOE HAa3HAUEHHUE JTAHHOTO BHJA OCBOOOXKIEHHUS OT HAaKa3aHUs 3aKIIOYAeTCs B
BO3MOXXHOCTH COKpaIIeHHss 00beMa YroJIOBHOM pempeccud B 3aBHCHMOCTH OT
YMEHbBIIEHHU MO0  yTpaThl  OOIIECTBEHHOM  OMAcHOCTH  OCYXJIECHHOTO,
HEBO3MOXKHOCTH  JIOCTIDKCHHS B OTHOIICHWMM  HETO  IeJied  YrOJOBHOM
OTBETCTBEHHOCTH BBH]IY M3MECHEHHSI COCTOSIHUS €T0 TICUXHUECKOTO WA (PU3NIECKOTO
3JIOPOBBS B LEJSIX HEMOCPEACTBEHHOM peain3aiiy MPUHIIMIIOB YTOJIOBHOTO MpaBa.

ConuanbHO-IPaBOBOM  MOTEHLIHMAT OCBOOOXKACHHS OT HAKagaHUs 110
3a00JIEBaHMI0O MOXET OBITh MAaKCHMaJbHO pEaTW30BaH NpU YCIOBUH; UYTO. €ro
MpaBOBasi PeTIaMeHTaIUsl 00ECTIeYnT HanboJee ONTUMATBHBIA BapUaHT pa3peHICHHS
KOJUTM3UM HMHTEPECOB TSHKEIOOOIBHOTO JUIA, COBEPIIMBIICEO. MPECTYIUICHUE, U
0€30I1acHOCTH O0OIIECTBA U MOTEPIICBIIINX.

2. ApryMeHTUpOBaHHBIA BBIBOJ, COIJaCHO KOTOPOMY wOCBOOOXKIEHUE OT
HaKa3aHWs MO 3a00JIEBAHUIO WMEET HEOJHOPOIHYIO IOPHIAMYECKYIO TMPUPOIY B
3aBHCHMOCTH OT BHAa 3a0oneBaHus. Pasnuynasi 1ipaBoBas XapaKTEpHCTHKA BUIOB
OCBOOOXJICHHMSI OT Haka3zaHus MO 3a00JICBaHUID, OQYCIIOBJIEHa OCOOECHHOCTSMHU
HUCTOPUYECKOTO (OPMUPOBaHUS ¥  Pa3BUTHUS HWHCTUTYTa OCBOOOXICHHUS OT
HaKa3aHWs, CIICIU(PUKON pean3aliuy, YLOMOBHO-TPABOBBIX MPUHIIMIIOB, JICKAITUX B
OCHOBE WX CTAHOBJICHUS W (YHKIIMOHUPOBAHUS, a TAK)KE PA3IMUUIMUA B OCHOBAHUSIX
U YCJIOBHSX OCBOOOXICHHS OT HaKa3aHWsl JUI], 3a00JIEBIIMX IOCIIE BHIHECEHUS
MIPUTOBOPA MICUXUYECKUM PACCTPOUCTBOM, W JIUII, CTPAMAFOIINX UHBIM TSDKEIBIM (HE
MICUXUYCCKUM ) 3200JICBAHUEM.

JlaHHBIN BBIBOJ JOHMOHSACT M PACHIUPSICT HAYYHO-TCOPETUYCCKHE OCHOBBI
YTOJIOBHOTO TIpaBa U €O37AET MPEANOCHUIKA ISl COBEPIICHCTBOBAHUS YTOJOBHOTO
3aKOHOMATENhCTBA/ B YaCTH aJICKBAaTHOTO OTPaXXCHHS pPacCMaTpPHBACMbIX BHUIOB
OCBOOOKICHHSI QT HAKA3aHUS B YTOJOBHOM 3aKOHE, B YaCTHOCTH — B pa3/elbHON MX
periiaMeHTalfu.

3. HpenioxeHns Mo COBEPIICHCTBOBAHHUIO 3aKOHOATEIILHOTO PETYIMPOBAHUS
WHCTHTYTa, OCBOOOX/ICHNUS OT HaKa3aHWs BCJCACTBHUE NMCHUXHUYECKOTO PAacCTPONCTBA
(3ab01eBaHMs) U HTHOTO TSKEJIOro 3a00JI€BaHMUS:

a) peryiaMeHTalusl ABYX BHJOB OCBOOOXKICHHS OT HaKa3aHHUS, a HMEHHO
BCJICJICTBUE TICUXUYECKOTO PaCCTPOUCTBA (3a00JI€BaHMs) U B CIIy4ae HHOTO TSKEJIOTO
3a00JI€BaHUsA, B PA3IMYHBIX CTAaThIX YrOJOBHOTO 3aKOHA — cCT.cT. 92 m 92!
VYronoBHoro konaekca PecnyOnuku bemapyck (mamee — YK), uto Oyaer oTpaxkarh
pasnuymre NpaBoOBOW MPUPOLI JAHHBIX BUJIOB OCBOOOXKIECHHS OT HAKa3aHUs;

0) 3akperuieHue B cT.cT. 92 u 92! YK nepeuns 0CHOBHBIX BUIOB HAKAa3aHMI, OT
KOTOPBIX BO3MOXHO OCBOOOXICHHE, W TOJOXKEHHUS, COrJacHO KOTOpOMY JIMIIO,
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CTpaJaIiee ICUXUYSCKUM PACCTPOUCTBOM (3a00yieBaHMEM), a TaKKe WHBIM
TSKEIIBIM 3a00JIEBAHUEM, HE OCBOOOXKAAETCS OT AOMOIHUTEIBHOIO HaKa3aHUs;

B) YTOYHEHHE COACPKAHUSA IOPUAUYECKOTO KpHUTEpPUS OCBOOOXKIECHHUS OT
HaKa3aHus BCJIEACTBUE IICUXWYECKOIO pPACCTPOMCTBa (3a00J€BaHUS) NyTEM
uckmoueHns u3 4. 1 cr. 92 VK ykasaHus Ha HEBO3MOKHOCTBH JIMIA CO3HABAaTh
dakTHUeCKMii XapaKTep W 3HAUYCHHWE CBOMX JCHCTBUH W PYKOBOJIWUTH HMH.
EAMHCTBEHHBIM IOPUAWYECKUM YCIOBHEM OCBOOOXKIEHUS OT HaKazaHus I, Y
KOTOPBIX IIOCJIE€ BBIHECEHUS NIPHUIrOBOPAa HACTYNHIO IICHXWYECKOE pPacCTPOMCTBO
(3abosieBanue), cienyeT MNpPHU3HATh HECHOCOOHOCTh OCYXAEHHOTO 10 HpUYHHE
JaHHOro 3a0osieBaHWsl OTObIBaTh Haka3zaHue. (COOTBETCTBEHHO, MEHUXUUECKOE
paccTpoiicTBo (3a0oneBanue), coriacHo cT. 92 VK, #0/KHOS, NPETsiTCTBOBATh
OTOBIBaHUIO KOHKPETHOTO HAKA3AHMUS.

Peanuzaumss  npeasiaraeMblX ~— U3MEHEHMM  TO3BOJME.  YCTPaHUTh B
MPaBONPUMEHUTENIbHON TMPAKTUKE CMENIEHUE TMOHATHNA © HEBMEHSEMOCTH U
HEHAKa3yeMOCTH, OCBOOOKIEHUU OT YTOJIOBHOW OTBETCTBEHHOCTH M OCBOOOXKICHHUU
OT HakKa3zaHWsl, OOYCIOBJIEHHOE HX JUIMTEIbHOM COBMECTHOM perjaMeHTanued B
paMKax OJIHOW CTaTbU B YTOJIOBHOM 3aKOHE;

r) NpUAaHUe JUCIIO3UTUBHOTO XapakTepa moiexeHuto 4. 4 cr. 92 VK,
MpeaycMaTpUBaoIIeMy 00s3aTeIbHOE MPUMEHEHHE HAaKa3aHUs K JMIy B CIy4dae ero
BBI3JIOPOBJICHUSI OT ICUXUYECKOTO PACCTPOICTBA (3a00Ji€BaHMs), U 3aKpEIUICHUE
COOTBETCTBYIOIIETO MOJIOKEHUS B MIpEJIaracMoi [l BKJIIOUEHUs B HaHHbIA Komeke
ct. 92! VK, perymupyromieii 0cBOOO IGHIE OT HAKA3aHHs B Cydae MHOTO TSKEJIOro
3a001eBaHus. DTO MO3BOJIUT NPABOHPUMECHHUTEIIO B KaXKJI0M KOHKPETHOM CUTYallUH C
Y4ETOM OILIEHKH Pa3IHYHbIX O00CTOATENbCTB (OCTABIIErOCs CpOKa OTOBIBaHUSA
HaKa3zaHus, MCUXUYECKOTO ((U3NUEeCcKOro) COCTOSHUS JUMla W JAp.) TNPUHUMATh
000CHOBaHHOE pelieHne © HeO0OXOIUMOCTU JalbHEHIIEro OTOBIBAHUS JIUIIOM
HaKa3aHUs;

1) UCKIueHne M3 4. 2 cT. 92 YK mnonoxxkeHus 0 BO3MOXKHOCTH 3aMEHBI
Haka3aHus Oojiee MITKUM MCXOS U3 BBISIBICHHBIX OCOOCHHOCTEW pa3jiM4HbIX BUIOB
YTrOJIOBHOIO)\HAKA3aHUSA M CHCIU(UKN MEIUITUHCKOTO KPUTEPHUS OCBOOOXICHHUS OT
HaKa3aHWs, B CIAY4ae MHOTO TSHKENIOro (He NMCUXUYECKoro) 3abosieBanus. Peanu3zanus
ATOFO MPEAJIOKEHUSI OO0ECHeYUT €eAMHOOOPA3HBIM MOAXOA TpPHU PEryJIHpOBaHUU
JAHHOEO BOINpPOCA HOPMATUMBHBIMU TPABOBBIMU aKTaMU M TMO3BOJIUT H30€XaTh
y’KECTOUYEHUS YTOJIOBHO-TIPABOBBIX MOCIEACTBUN B OTHOUIEHUH TAXKEIOO0O0IbHBIX JIHI
B cllydae, €Clid OJUH CyJ IMOJHOCTHIO OCBOOOAMT JMIIO OT HAaKa3aHWs, a JAPYIoOu,
PYKOBOJICTBYACH UJICHTUYHBIMHU KPUTEPUSIMH, 3aAMEHUT HaKa3aHUE 00JIee MATKUM;

e) nonomHenue cr.cT. 92 m 92! VK npumedaHusamH, COIrIacHO KOTOPHIM
MuHuctepcTBO  BHYTpeHHMX Jen  PecnyOnmuku — benmapych  COBMECTHO ¢
MunucrepcTBOM 3ApaBooxpaHeHust PecrnyOnuku benapych omnpenensitor nepedeHb
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MICUXWYECKUX PACCTPOUCTB (3a007€BaHMil), a TakKe MHBIX TOKEIbIX (HE
MICUXUYECKUX) 3a00JIeBaHM, SBISAIONIMXCS OCHOBaHHEM [UISI TPEICTaBJICHUSA
OCY)XJIGHHBIX K OCBOOOXKJIEHHIO OT HakazaHusd, dYTO OyaeT cmocoOCTBOBAThH
COrJJaCOBAaHHOCTH  IOJIOKEHUH  YrOJOBHOTO M YTOJOBHO-HCIIOJIHUTEIBHOIO
3aKOHOJIaTEIbCTBA, @ TaKK€ BEJOMCTBEHHBIX HOPMATUBHBIX IIPABOBBIX AKTOB.
B nHacTosmee BpeMs  yKa3aHHOE IIOJIOKEHHE  COAEPKUTCA B YTOJOBHO-
ucnonHuTenbHOM Kojekce PecnyOnmuku benapyceb (manee — YUK), uro Hapymaer
IPaHULIBI IPEAMETA MMPABOBOIO PErYJUMPOBAHUS YTOJIOBHO-HCIOJHUTEIBHOTO IIPaBa,
MOCKOJIBKY MaTepHaIbHOE OCHOBAaHHME OCBOOOXKICHHMS OT HaKa3aHUs (IOJLKHO
MPEeAyCMaTPUBATHCS YTOJIOBHBIM 3aKOHOM.

VYkazaHHbIE MPEUIOKEHUSI MO COBEPUICHCTBOBAHUIO HOPM <YK OTpakeHbl B
pa3paboTaHHOM aBTOpOM IMpoekTe 3akoHa PecnyOnuku benapych «O BHeceHUU
W3MEHEHNH W JOIIOJHEHUUW B YTOJOBHBIM M YTOJOBHO-UCIIOJHUTEILHBIN KOIEKCHI
Pecny6onmuku benapyce» [IIpunoxenune I'].

4. OnpeneneHue MNpeAesoB JOMYCTUMOCTA OCBOOOKHEHUSI OT HaKa3aHUs B
CBA3M C MHBIM TSDKEJIBIM 3a00JIEBAHUEM IOCPEICEBOM YCTAHOBJICHHS TNEPEUHs
YCIIOBHM Takoro ocBoOokaeHus. Pa3paboTaHHbie KpUTEPUH OyIyT CIIOCOOCTBOBATH
(OpMHPOBAHHUIO €IMHOTO MOAXO0Aa B CyAeOHOM HPAKTUKE NIPU MPUHATUH PELIEHUS 00
OCBOOOXKIEHHM JIMI[a B CIIy4a€ HWHOTO TSKEIOr0 3a00JeBaHus, MOBBILIEHUIO
000OCHOBaHHOCTH CYJEOHBIX MOCTAaHOBIIEHUI, JOCTOBEPHOCTH OLIEHKH CYAO0M
MOTEHI[UATBHOW ONACHOCTH OCYKJIEHHOTO.

[Ipennaraemeiii moaxos OQYCHOBAEH crenudUKO U MHOTOTPAHHOCTHIO
NpUHIMIA  TyMaHW3Ma  [PUMEHATEITbHO K  cepe  yrojJoBHO-IIPABOBOTO
pPEryJIMpOBaHMs, MPEANONAraliierdO HE TOJIbKO YYE€T MHTEPEeCcOB OOJIbHBIX
OCYXJECHHBIX, HO U 00s3areibHOE coueTaHue C J(PPEKTUBHBIMU MEpaMH,
HaIpaBJICHHBIMM Ha 38UIUTYy OOILECTBA OT MPECTYIMHBIX MOCATATENbCTB M 3AIIUTY
NOTEPIEBIINX OT MPECTYIIICHUS JHII.

5. CoBepuICHCTBOBaHHE CyNeOHOM TMPAKTHUKKA TOCPEIACTBOM MPUHATHS
nocranoBjienuss [Inenyma BepxoBnoro Cyna PecnyOnuku benapycs B 1mensx
NpaBWIbHOTE M r€auHooOpasHoro mnpumeneHus Hopm YK, YUK u VYronosho-
nporeccyalbHOTO -~ kojaekca  PecmyOnuku  bemapyce  (mamee —  YIIK),
PERIAMEHTHUPYIOIINX BOIIPOCHI OCBOOOXKACHHS OT HaKa3aHUs MO 3a00JIEBAHMIO.

LlpennioxxeHHble U3MEHEHUsI OTPaXXEHbl B MPOEKTe mnocraHoBieHus [lnenyma
BepxoBnoro Cyna PecnyOomuku benapych «O mnpakTUKe NPUMEHEHHSI CyJIaMu
crareii 92 u 92 Vronosnoro koxekca Pecny6nuku Benapych, IpeaycMaTprBarOIIuX
BO3MOXHOCTh ~ OCBOOOXKJIEHHMS  JIMIIa OT  Haka3aHus 10  3a00JIEBaHUIO»
[[Ipunoxenue [].

6. Pa3paboTka kommiiekca Mep, MO3BOJSIOMIUX MOBBICUTH 3(PHEKTUBHOCTD
NEeSATEIBHOCTH YUPEKICHUN YrOJOBHO-UCIIOJHUTEIbHON CUCTEMBI MO MPUMEHEHHUIO
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HOpM 00 OCBOOOXKIEHHH OT HakKa3zaHUs MO 3a00JeBaHHIO, CIOCOOCTBYIOIIMX
VIIYUIIEHUIO COCTOSIHUSA 3I0POBbsI OCBOOOKIAEMBIX TSAXKEIOOO0JIBHBIX JUI U B LEJIOM
COBEPILIEHCTBOBAHUIO MEXAaHMU3Ma UX MOCTIIEHUTEHIIMAPHON pecoratn3aluu:

00s13aTeIbHOE  COCTaBJICHHE  HWCHPABUTEIBHBIM  yUPEKICHHEM  «IUIaHa
OCBOOOXKICHHS» OCYKIIEHHOTO, COJIEPKaIIero MOAPOOHYI0 HHPOPMAIUIO O MEAUKO-
COLMAJIBHOM TOMOIIM JHMIAM, OCBOOOJMBIIMMCS B CBSI3U C HWHBIM TSOKEJIBIM
3a00J1€BaHHEM;

nononuenne YUK cr. 197!, sakpennsromedl MONOXKeHUS O KOHTPOJIE 3a
COCTOSTHHEM 370POBbsI JIUI, OCBOOOXKJAEMBIX OT OTOBIBAaHUS HAaKa3aHUs B(CBI3U C
WHBIM TSKEIIBIM 3a00JICBaHUEM;

CO3JaHME B YrOJOBHO-UCHOJHUTENbHOW cucTeme Pecmy@uukuy, bemapych
XOCIIMCOB JJIA JIML, CTPaJAloIUX 3a00J€BaHUAMHM, SBISIOIIMMUCS MEIUITUHCKUM
OCHOBaHHMEM I 0OCBOOOKIEeHHS 110 4. 2 ¢T. 92 YK, HO Mo KakuM-IM00 TpHYMHAM
MOJIYYMBUIMM OTKa3 B TaKOM OCBOOOXkAEHHH. B mepcrnekTrBe BBEAECHUE XOCIHCOB
MOXET CTaThb aJbTEPHATHUBOM OCBOOOXKICHHIO OT HAKAa3aHUA'B CJIy4dyae HMHOIO
TSKEIOro 3a00JIEBaHUS C MCKJIIOYEHHUEM HOPM O JAHHOM BHUJE OCBOOOXKIECHHS W3
YTOJIOBHOTI'O 3aKOHA;

BBEJICHHE y4yeTa MOCTIEHUTEHLUHUAPHOIO [HPEUUANBA JTUL, OCBOOOXKIACHHBIX OT
Haka3aHus 1o 3aboseBaHuio. Takas Mepa MO3BOAUT MOBBICUTH 3PPEKTUBHOCTh MEP
M0 MPOTUBOJEHUCTBUIO TMOBTOPHOMY ~“COBEPILICHUIO MPECTYIUICHUH JIMIIAMH,
0CBOOOK/ICHHBIMU OT HAKa3aHMsSI B CBSA3U C UHBIM TSKEJIbIM 3a00JI€BAaHUEM.

JIMYHBIA BKJIAJ COUCKATEJISE YUEHOM CTeneHu

JuccepTanus BbINOJHEHA JTUYHO, aBTOPOM, €MY MPUHAJIEKAT BRIHOCUMBIE Ha
3aIIATY TOJIOKEHUS U BBIBOJIbly BCE TEOPETHUUYECKUE M MPAKTHUUYECKHE PE3YyJIbTaThI,
MPE/ICTABICHHBIE B BHUJE \HAYYHBIX MyOJMKalMi, TEKCTa JUCCEPTALUH H
aBropedepara, MNpeiOKEHUN 10 COBEPUICHCTBOBAHUIO 3aKOHOJATENbCTBA U
NPaBONPUMEHUTENBHON MpPaKkTUKU. B onyOJMKOBaHHBIX B COABTOPCTBE paboTax
COMCKATENIO MPUHAANICHKNT HE MEHEee 75 MPOLIEHTOB TEKCTA: 0030p U aHAJIN3 HAYYHOU
JUTEPATYPhL,OCHOBHbBIEC YACTH MaTeprasa, OTAEIbHbIC BHIBOBI.

Anpobauuss” auccepranuu M uHpopmanusa 00 MCNOIL30BAHUM €€
pe3yJibTATOB

OCHOBHBIE TEOPETUYECKHE W TMPAKTUYECKUE BBIBOJABI W IPEAJIOKECHUS
JUCCEPTALMK ObUTH MPEIMETOM OOCYX ICHUS Ha 3aCeIaHMsIX OTAeNa UCCIIEJOBaHUH B
00JIaCTH  MPaBOOXPAHUTENBHOU JIESITEIbHOCTH W OCYIIECTBJICHMS IPaBOCYIUsA
HNucTuTyTa npaBoBBIX UCCIeAOBaHUKM HalmMoHaIBHOrO HEHTpa 3aKOHOAATENILCTBA U
npaBoBBIX uccienoBanuil PecnyOnuku benapych; kpyriiom ctosie «lIpaBoBbie
MEXaHU3Mbl  ONTUMHU3ALMK  (YHKUMOHUPOBAHUS  YrOJOBHBIX  HAKa3aHUH U
NOBBIIEHU  A(PPEKTUBHOCTH  HMHCTUTYTOB  OCBOOOXIEHHUS OT  YrOJIOBHOM
OTBETCTBEHHOCTH W HakazaHus» (Mwunck, 23 utons 2017 r.); III MexnyHnapoaHom
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kpyriom crone (YepuuroB, 7-8 centsops 2017 r.). Pesymbrartel ucciaemoBaHus
JOKJIaJBIBAIUCH Ha 32 MEXAYHAPOIHBIX U PECIyOIMKAHCKUX HAYYHO-TIPAKTUYECKUX
KOH(pEpeHIUsIX, B TOM 4HCIe 3a pyOexoMm: «AKTyaldbHbIe MPOOJIEMBbI IpaBa»
(Maxaukana, 6 nekxaOpsa 2013 r.); «Peanu3anusi KOHCTUTYLIMOHHBIX NPHUHLUIIOB
B COBPEMEHHOM 3akoHojaaTenbcTBe Poccum» (Maxaukama, 9 nexabps 2014 r.);
«ConeiicTBME B pELIEHUWH COLMAIBHBIX MPOOJEM COLMAIBbHO HE3AIMIIEHHBIX
KaTeropuil rpa’kJaH: Ha MyTH K CTAHOBJIEHUIO NPABOBOIO W JIEMOKPATUYECKOIO
rocyaapctBay (MockBa, 23 centsiopa 2014 r.); «KOHCTUTYUHS W MOJEpHU3ALMS
oOmiectBa u rocynapcrBa» (Acrtana, 30 aBrycra 2017 r.); «CoBpeMeHHbIE TPOOIEMBI
IOpUIMYECKO HAayKd M NPaBONPUMEHHUTENbHON mpaktukny (KamuHuHrpan,
8 mexabps 2017 1.).

Ony0.1ukoBaHUE Pe3yJbTATOB JUCCEPTALUU

Pe3ynpTaThl quCCEepPTALIMOHHOTO UCCIEI0BAHUS M3JI0KEHBEB 47 MyONnuKaluusix,
oOmuM obdbsemMom 21,8 aBT. 1., U3 HUX oAHA MoHorpadwms, |11/ crareii B Hay4yHBIX
M3IaHMUSX, BKIIOUYEHHBIX B IME€pPEYEHb HAYYHBIX W3JaHUW, M ONMyOJIMKOBAaHUSA
pPE3yJIbTATOB IUCCEPTALMOHHBIX MCCIEAOBAHUN B COQEBETCTBUM C M. 18 Ilonoxenus
O MPUCYXJCHUM YUYEHBIX CTENEHEW M NMPUCBOCHUH! Yy4Y€HbIX 3BaHUl B PecnyOiuke
benapyce. Kpome Toro, B 3 crathu omnyOJUKOBaHBL B 3apyOC)KHBIX HW3AAHUSX,
/ crareil B MHBIX HAay4yHBIX M3AaHusaX. OmnyOaudkoBaHbl Takke 20 MarepuaioB U
S TE3UCOB JIOKJIAJIOB HAYYHBIX KOH()EPECHUMIA.

Crpykrypa U 00beM quccepTalldn

JluccepTalliOHHOE  MCCIEHQEBAHME = COCTOMT W3  BBEIEHUs,  OOwIeH
XapaKTEPUCTUKU PAOOThI, TpeX "WIaB, BKIIOUYAOIIMX 9 pa3ienoB, 3aKIIOYECHMUS,
Ooubamorpaduyeckoro crnueka, JpuiiokeHuil. Jloruka CTPpYyKTYpHOTO MOCTPOEHUS
paboThl 00YCIIOBIICHA 1IEJTBIO W 3a/la4aMU UCCIIEIOBAHUS.

[TonHblil 00BEM PabOTHI cocTaBiigeT 243 CTpaHULBI, TPH 3TOM OCHOBHOM TEKCT
BKitovaer 177 crpafui, bubmmorpaduueckuii cnucok coaepxkut 304 HauMeHOBaHUS
UCIOJIb30BAaHHBIX, MCTOYHUKOB, BKJIo4yass 47 HAaMMEHOBAaHUW  MyOnMKauun
COMCKAaTellsl, 1 IPUBOIUTCS HA 34 CTpaHUIAX, TPUIIOKEHUS 3aHUMAIOT 32 CTPaHUIIBI.

OCHOBHASA YACTD

LlepBas rmaBa «OcBO0OKIAEHHE OT HAKA3AHUA 110 32001€BAHUIO U €r0 MECTO
B CHCT€ME MHCTUTYTA 0CBOOOXKIEHHSI OT HAKA3aHUS» COCTOUT U3 TPEX Pa3ICIIOB.

B pazgene 1.1 «Aunarumuueckuii 0630p aumepamypol, Memooonous u
Memoobl UCCre008aHUs» YACIEHO BHUMAHUE TEOPETUKO-TIPABOBBIM UCCIIEI0OBAHUSIM,
MOCBSIIIEHHBIM OCBOOOKJIEHHIO OT HaKa3aHUs M0 3a00JIEBaHUI0 U OTpa)Kaercs
CTENEHb HAyYHOU pa3pabOTaHHOCTH BOIPOCOB PACCMATPUBAEMOI TEMBI.



Teopernyeckyio OCHOBY paOOThl COCTABUIIM HAYYHBIE TPYAbl YICHBIX-IOPUCTOB
B 00JIaCTU YTOJIOBHOTO, YTOJOBHO-TIPOIECCYATBHOTO U YTOJIOBHO-UCIIOTHUTEILHOTO
mpaBa: O.A. Andumonoir, 2.I0. AckepoBa, B.H. bubuno, O.B.Xnanosoii,
C.B. Jlanensna, B.B. Manenesa, K.B. Muxaiinmopa, E.M. HuzamMuTauHOBOIM,
D.A. Ilunrornna, C.H. Cabanuna, A.Il. Ckubsr, FO.M. TkaueBckoro, B.M. XomMuua,
B.b. lllaGanoBa, JI.B. SIkoBneBoit n np. OTMedaeTcs, 4TO MHOTHE aBTOPHI CIEIIAH
aKIICHT Ha OT/EJbHBIX acleKTaxX MpoOJIeMbl, HE paccCMaTpHUBas €€ B KOMILIEKCE.

[IpoBeneHHBIM aHaANM3 CYMIECTBYIOIIMX IPEICTABICHUNA O Pa3sBUTHH U
COBPEMEHHOM COCTOSIHUM HOPMBI 00 OCBOOOXKICHUH OT HaKa3aHW 1O 3a00JCBAHUIO
MO3BOJIMJI C/IENIaTh BBIBOJ O HEOOXOIMMOCTH KOMIUIEKCHOTO €€ UCCIIeIOBaHMSs, B TOM
Yyucjae, C YYETOM BBISIBJICHHBIX AaKTyaJbHBIX MPO0JIEM, KOTOPHISH, OCTAINUCH
HEpa3peIICHHBIMU B PabOTax OTEUECTBEHHBIX M 3apyOEHBIX aBTOPOB U TpeOYIOT
JaTbHEUIIeT0 HAyYHOTO OCMBICIICHUSI M YTITyOJICHHOTO aHaIu3a.

B paszgene mpencraBiieHa XapaKTEpPUCTHKA METOJOJIOTHYECKOW OCHOBBI
JTUCCEePTAIMOHHONW palboThl. YKa3aHO, 4YTO HJMIUMPUYECKOW, 6a30ii MmpoBOIUMOrO
HCCIICIOBAHUS TOCTYKUIN CyJIeOHble MaTepuaibl 00-0CBOGOXKICHUN OT HaKa3aHUs
1o 3a00JIEBaHUIO, 3aKJIIOUCHUS MEIMIIMHCKON KOMUCCUH,00 OCBUIAETEIHLCTBOBAHUU
OCY’KJICHHBIX, TIPEACTABICHHBIX K OCBOOOXJICHHIO 0T HaKa3aHUs 1O 3a00JICBaAHUIO,
CTaTUCTUYECKUE CBEACHUS, PE3YIbTaThl IKCIIEPTHOTQ OMpoca.

Paznen 1.2 «FOpuoduueckas npupoda u. OCHO8Hble NPUSHAKU UHCMUMYMA
0c80001CO0eHUst om Haxkasanusy ‘TMOCBIIIEH HM3YyYEHUIO COLMAJIBbHOM CYIIHOCTH
O0CBOOOXKIeHHS OT HakazaHus. [I[poBeACHHBIN aHaK3 MIPU3HAKOB JAHHOTO UHCTUTYTA
B OTEUYECTBEHHOM 3aKOHOJATEIBCTBE, OTTPAHUUYCHUE €r0 OT CMEXKHBIX YTOJIOBHO-
MPABOBBIX KATEropui MO3BOJIMIM aBTOPY OOOCHOBATh BBIBOJ O IIEJIECOO0PA3ZHOCTH
BBIJICJICHUS HOPM, PETYIUPYIOHINX OCBOOOXIEHNE OT HaKa3aHUs, B OT/ACIbHYIO TJIaBYy
VYK, uro oTpasmio ©bl caMOCTOSTENbHYI IOPUIUYECKYIO MPHUPOIY JTaHHOTO
MHCTUTYTA. Takoe BaKOHOAATEIBHOE pEIICHUE Oy/IeT CIOCOOCTBOBATH JIOTMYHOCTH
MOCTPOCHUS YTOIOBHOTO 3aKOHA, CUCTEMAaTHU3allui U CTPYKTypu3anuu HopM YK, a
Takke 23 HEKTUBHOM MPAKTUKE TPUMEHEHHUS €0 MOJI0KCHUI.

B, pasuene 1:3 «Oceoboowcoenue om naxazanus no 3a0071e6aHUI0. COYUATbHAS
00YCN0BNICHHOCMb U  NPABOBAsl pe2laMeHmayusy PacKpbIBAIOTCS CYIIHOCTHBIE
NPU3HAKW, OCBOOOXKIEHUSI OT HakazaHus 10 3a0osieBaHuro. (OTMedaeTcsi, 4YTO
paccMaTpuBaeMblii  BUJ OCBOOOXEHHS OT HakKa3aHUs HMEET HEOJHOPOIHYIO
IOPUJIUYECKYIO0 TPUPOAY, OOYCIOBJICHHYIO BUIOM 3abosieBaHus. OOOCHOBBIBACTCS
BBIBOJT O pa3jIMuUsIX OCBOOOXKICHMSI OT HakKazaHUsi B CJydae IICUXHUYECKOTO
paccTpoiicTBa (3a0osieBaHMs) W OCBOOOXJEHHS OT HaKa3aHUs B cCllydyae HHOTO
TSDKEJIOro 3a00JIeBaHUS 10 OCHOBAHMSM, YCJIOBHUSIM UX NPUMEHEHHS, KPUTEPUSIM,
KOTOPBIMHU PYKOBOJICTBYETCS CYJ IIPH PEILLIEHUHU BOIpoca 00 0CBOOOKICHUH, a TaKKe
NpaBOBBIM  MOCHEACTBUsM.  PaccmaTpuBaroTcs — OTJIMYUTENbHBIE — MPU3HAKH,
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00yCIIOBIIEHHBIE CNENU(UKON MPUHIIUATIOB, JICKAIIUX B OCHOBE KaXKIOTO M3 JAHHBIX
BUJIOB OCBOOOXJICHHMSI OT HaKa3aHusl, OCOOCHHOCTSMH JUHAMHUKH YTOJOBHOTO
MIPaBOOTHOMICHUS M (PaKTHUECKOTO COCTaBa YKAa3aHHBIX BUIOB.

OOparaercs BHUMaHUE Ha CIEUU(UKY YTOJOBHO-IIPABOBOIO PETYIUPOBAHUS
OOIIIECTBEHHBIX OTHOIICHUM, CBSI3aHHBIX C BOCHHOCIYKAIIUMHU, YTO HAIIO CBOE
OTPAXKEHUE B PErYJIUPOBAHUM OCBOOOXKIACHUS OT HAKa3aHUS WM 3aMEHbl HaKa3aHUS
0oJiee MSATKUM JIUITY, OCYXKJIEHHOMY K OTPaHHUYCHHUIO 10 BOEHHOU CiTy)kOe, B cirydae
3a00JieBaHusA, JENAIOUIET0 €ro HEeroJAHbIM K BOCHHOW ciyxoOe. TakoW BuA
OCBOOOXKICHHSI OT HaKa3aHUS PACTIPOCTPAHSIETCS HA YETKO OYCPUEHHBIN KPYT JIMIl U
BO3MOXXEH JIMIIb OT OTOBIBAaHUS HaKa3aHUs B BUJI€ OTPAHUYCHHUS Q. BOCHHOM
cinyk0e. OnpeaensitonidM YCIOBUEM MPUMEHEHUs mojioxkeHunGus3 et. 920 YK
ABJISIETCS BOZHUKHOBEHUE 3a00JIeBaHUs, JENAIOUIEr0 JUI0 HErOJAHBIM K BOEHHOM
cinyx0e. [Ipu 3TOM Bompoc 00 0COOEHHOCTSIX OCBOOOXKICHHSI BOCHHOCTYKAIIIETO OT
HaKa3aHus B clydae ero 3a00J€BaHus HYXIAETCs B JI€TaNbHOM/M3YYCHUH B paMKax
CaMOCTOSATEIIbHOTO HAYYHOT'O UCCIIEIOBAHHUS.

Bropas rmaBa «OcB00OO:KIeHHE OT HAKA3aHM$I B CBSI3H € NMCHUXUYECKHUM
paccTpoicTBOM (3200/1eBaHHEM): HCTOPUYECKHE, TeOPEeTUYeCKHUe U NPUKJIATHbIE
acleKThbD> BKJIIOYAET TPU pa3jena.

B pazgene 2.1 «De6onroyus nHopm 06 0c6060icOeHuu 0m HAKA3AHUSL 8 C853U C
NCUXUYUECKUM pAacCmpoucmeom (3abonegamuem)y OCYUIECTBISIOTCS HCTOPUUYECKHIMA
0030p M aHaIM3 MPABOBOM perjiaMeHTalldd HHECTUTYTAa OCBOOOKIEHHUS OT YTOJIOBHOTO
HaKazaHWsl B Clydae MCUXUYECKOr0, paccTpoucTBa (3aboseBanus). OTMedaeTcs, 4To
Ha pa3IMYHBIX UCTOPUUYECKUX HTAMAX OTHOIICHUE K TICUXUYECKHU HE30POBbIM JIUIIAM
CKJIaJIbIBAJIOCh B COOTBETCTBUM C YpPOBHEM pa3BUTUSI HAy4YHBIX B3IJSJI0B, B
YaCTHOCTHU CO CTETNEHbIO Pa3BUTHs CYJ€OHOM MCUXUATPHH.

VYCTaHOBIEHO, YTO HMCTOKM HOPMATHUBHOIO 3aKPEIJIEHHUS OCBOOOXKIECHHS OT
HaKa3aHWs BCIEJCTBHUE IMCHUXMYECKOTO PACCTPOMCTBA BOCXOASAT K BO3HUKHOBEHHIO
WHCTUTYTa HEBMEHIEMOCTH. [loMrUMO TOTO, YTO HOPMBI HHCTUTYTa HEBMEHSIEMOCTH U
MOJIOXKEHHUSI ©. BO3MOXHOCTH OCBOOOXICHUS OT HaKa3aHUsl JIMl, 3a00JIeBIIMX
NICUXUYECKUM pPACCTPOMCTBOM IOCJE COBEPIICHMS MPECTYIUICHUS, COJIEPKAINCh B
TEKCTEC ONHON' CTATHM, MEIUIIMHCKUN W IOPUANYCCKUN KPHUTEPUHM HM3HAYAIBHO
PACKPHIBAINCH OJIMHAKOBO KaK JJI1 HEBMEHSIEMBIX, TaK U JIJIs1 BTOPOU, UCCIEAYyEMOM B
HACTOSILIEH JMCCEPTAllMOHHOM paldoTe KaTeropuu Juil. B coBeTckuil mepuon
MPOUCXOJUIO TIOCTEIIEHHOE pa3rpaHUYeHUE MHCTUTYTOB OCBOOOXKICHUS  OT
YTOJIOBHOM OTBETCTBEHHOCTH M HaKa3aHUsS U OJHOBPEMEHHO pa3rpaHUYCHUE
«HEBMEHSIEMOCTU» U OCBOOOXKJEHHUS OT YrOJIOBHOTO HAKa3aHWs JIMI], 3a00JIEBIIMX
nocJie COBEpIICHUsI MpecTyIuieHus. B pe3ynbrare monoxeHuss 00 0CBOOOKIACHUU OT
HaKa3aHUs JUL, CTPAJAIOLIUX ICUXUYECKUM PacCTPOMCTBOM (3a00JI€BaHKEM ), HAIILIU
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oTpaxkeHue B CT. 92 rnaBbl 12 «OcBOOOXKIEHNE OT YrOJIOBHON OTBETCTBEHHOCTH U
HakazaHus» YK.

Paznen 2.2 «Yeonoeno-npasosoii ananus 3aKOHOOamenbLCcmaa,
pe2nameHmupyioue2o  0ceo00dcOeHue om Y20Jl08HO20 HAKA3AHUSA 8 C8A3U C
ACUXUYECKUM PACCMPOUCMBEOM (3a00Ne6aHuem)y TOCBSIIEH PACCMOTPEHHUIO psija
JMCKYCCHUOHHBIX aCEKTOB MPABOBOM perfiiaMeHTAIl OCBOOOK/ICHUSI OT HaKa3aHUs B
ClIydae MCUXHUYECKOT0 paccTporcTBa (3aboneBanus), BIUSAIONUX HA 3()PEKTUBHOCTH
MPUMEHEHHUS COOTBETCTBYIOIIUX MOJOKEHUI YTOJIOBHOTO 3aKOHA.

AHanu3 TEMIOPAIbHOTO, MEAUIMHCKOTO M IOPUIWYECKOTO KpPUTEPUEB
OCBOOOXK/ICHHSI OT HaKa3aHUs B CIydae MCUXUYECKOT0 paccTpoicTBa (3a00sICBaHMS)
MO3BOJIUJI BBISIBUTH HEIOCTATKH B MX 3aKOHOAATEIHLHOM PETYIMPOBAHNNA, M BHECTU
PEKOMEHJAIMM TI0 HMX YCTpaHEHHIO. ABTOPOM OOOCHOBBIBAETCS HEOOXOIUMOCTH
OTIpe/ieNIeHUs] BUJOB HAKa3aHWs, OT OTOBIBAHUSA KOTOPHIX BO3MOIKHO OCBOOOXKICHNE
OT HaKa3aHusd MpPU HACTYIUIEHUM IICUXMYECKOTO pacCTporCTBA (3a0osieBaHus), a
TaKXKe IIeIeCO00Pa3HOCTh TPHIAHUS AWCIIO3UTHBHOTO. Xapakrepa IMOJI0KEHHUIO,
3aKpeIUIIoNIeMy 00s3aTelbHOe MPUMEHEHHE HakKazaHus K JUIy B CIy4dae ero
BBI3JIOPOBJICHUSI OT MCUXUYECKOTO paccTporcTBa (3a0osieBanus). PopMyIupyroTcs 1
Apyrue KOHKpPETHBIE TMPENJIOKEHUS TI0 (COBEPHICHCTBOBAHUIO  YTOJIOBHOTO
3aKOHO/ATEIhCTBA B YACTH PETYIMPOBAHUS BOMPOCca 00 0CBOOOXKIEHUH OT HaKa3aHUs
B CJIy4ae MCUXHYECKOT0 pacCTPOMCTRA (3a00sIeBaHMS).

B pasnene 2.3 «llpasosoe ‘pezynruposarue uUCnoiHeHuss 0C8000H#COeHUs Om
HAKA3aHusi 8 C6sA3U C NCUXUYEeCKUM Paccmpoicmeom (3abonesanuem)y TPOBEACH
aHaJIM3 MPABONPUMEHUTEIbHOW TIPAKTHKH, KOTOPBI B COBOKYITHOCTH C M3yUY€HHEM
HOPMAaTUBHOW  TPaBOBOM, 0a3pl  MO3BOJHMJ  OMNPEICIUTh  HAMPaBJICHUS
COBEpIIICHCTBOBAHHUS JESTEIBHOCTH IO OCBOOOXACHHMIO OT HaKa3aHWA B CIydae
MICUXUYECKOTO  pacctpoierBa  (3aboneBanus). HMccimenoBaHbl — 0COOEHHOCTU
Ha3HAYCHMS JIUIY HPUHYAWTEIHHBIX Mep 0e30MmacHOCTH | JieueHus. M3maraercs psn
NPaKTHYECKUX PEKOMEHMAIN, HAMPaBICHHBIX Ha OOecreueHne eIMHO00pa3HOTO U
PaBIJILHOTONIIPUMEHEHUS TTOJIOKEHUI YTOJIOBHOTO, YTOJIOBHO-HCIIOHUTEIHHOTO U
yTOJIOBHOATIPOIIECCYATbHOTO ~ 3aKOHOJATENbCTBA  C  YYETOM  BBISIBICHHBIX
NPOIEAYPHBIX “TIPOOJIIEM MCTIOTHEHHUsI OCBOOOXKIEHUS OT HaKa3aHUsS B CIydae
HACTYTUTEHUA Yy JIMIIA TICUXUYECKOTO PacCTpOorcTBa (3a00JIeBaHMSI) U CYIIECTBYIOIIMX
OIIMOOK B MPaBOMPUMEHUTEIILHOMN MPaKTHKE.

Tpetbs tnaBa «TeopeTnko-npaBoBbIe OCHOBHI U MPABONPHUMEHHUTEIbHAS
NMPaKTHKAa OCBOOOKIEHUSI OT HAKa3aHUsI B CJy4yae HHOIO TskKeJoro (He
NCUXNYECKOr0) 3a00/1eBAHUSD) COCTOUT U3 TPEX Pa3/ICIIOB.

B pasnene 3.1 «Mcmopus cmanoénenuss u pazsumus 3akoHoO0amenbcmea oo
0C8000JCOeHUY OM HAKA3AHUA 6 Clyuyde UHO020 MANCeN020 3a00/1e6aHUsy»
000CHOBBIBAETCS TE3UC O TOM, UTO C PETPOCHEKTUBHON TOUKU 3pEHUSI OCBOOOXKIEHUE
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OT HaKa3aHWsI BCJIEICTBUE MHOTO TSHKENIOTO (HE MCUXWYECKOT0) 3a00IeBaHUS UMETIO
WHBIC TPEANOCHUIKHA, OTIWYHBIE OT OCBOOOXICHHUS BCJICACTBHE TICHXUYECKOTO
paccTpoiicTBa (3a0oisieBaHusi). [lns maHHOrO BUJAa OCBOOOXKACHUS OT HaKazaHUs
XapaKTEepPeH AaBTOHOMHBIA IyTh (POPMUPOBAHUS M Pa3BUTHUS B OTCUYCCTBCHHOM
3aKOHOJIATEILCTBE. 3aKPEIUICHHE HOPMATHUBHBIX TOJIOKCHUH 00 OCBOOOXKICHUU OT
HaKa3aHusl B CIydyae COMATUYECKOro 3ab0jeBaHusl ObUIO OOYCIOBJICHO KOMILIEKCOM
MPUYHH: OTCYTCTBHEM JIOCTATOYHOTO YPOBHS MEIUIIMHCKOTO OOCTY)KHBAaHHS B
WCIIPABUTEIBHBIX YUPSKICHUSIX, HEBO3MOXXHOCTHIO OCYIIIECTBICHUS TPYIOBOM
NESATETPHOCTH OCYXKJIEHHBIMH M Pa3BUTHEM TYMAaHHCTUUYECKHX HAYaJl B YTOIOBHOM
3aKOHO/JATEIHCTBE.

B pazgene 3.2 «lOpuduueckas xapaxkmepucmuxa o0c8000XMCOeHUS, om
HAKAa3auusi 8 cayuae UHO20 MANCEN020 3a0071e6aHUsy PACCMATPUBAIOTICS OCHOBHBIE
YepThl JAHHOTO BHJIa OCBOOOKIICHUS OT HAKa3aHWs, M OMPEIACHAICTCS P Mpodiiem,
TPeOYIOMUX KaK HAy4YHO-TEOPETUYECKOTO OCMBICICHUS, Tak’ My IIPAKTHIECKOTO
paspemienusi.  OTmedaercs, UYTO  OTCYTCTBHE  YETKOFO ' 3aKpEIUICHHS B
3aKOHOJIATEILCTBE YCIOBUN OCBOOOKICHUS OT HaKa3aHUS BICIydae HHOTO TSKEIOTO
(HE TICHMXWYECKOTO) 3a00JEBaHUS MPUBOANT K CHUTYAIMH,,KOT/1a TP OTHOCUTEIIBHO
PaBHBIX YCIOBUSAX CyA TPUHUMACT MPOTHBOMOJOXKHEIE pemeHus. [IpuBomutcs
pa3pabOTaHHBIA Ha OCHOBE M3YyYEHMs] MPAaKTUKM TMPUMEHEHHS HOPMBI 00
OCBOOOXKICHMM OT HaKa3aHWS B, CiAydae . MHOTO TsDKEJIoro 3abojIeBaHMS,
CYIIECTBYIOMINX TEOPETUKO-TIPABOBLIX  IIOJXOJI0B B JIaHHOHW 00JIacTH, a TaKke
3apyOEKHOTO OIbITAa TIEPEUCHb KPHICPUCB, KOTOPBIC [OJDKCH IPUHUMATH BO
BHUMAHHE CyJ MpU PELICHHUH (BOHPOCa 00 OCBOOOXKIEHUHU JMIA B CIIy4ae HHOIO
TSDKEIIOTro 3a00JIeBaHUsI.

Wcxons u3 BBISIBICHHBIX, BOIIPOCOB, BO3HUKAIOIIUX MPU PACCMOTPECHUU CYAaMHU
MarepuaioB 00 OCBOOOXKICHUM OT Haka3aHus MO 3a00JIEBAHUIO, ABTOPOM
apTyMEHTUPYETCS MO3UIIHsE O HEOOXOIUMOCTH MPUHSATHS MOcTaHOBICHUS [lneHyma
BepxoBroro Cyaa PecnyOonuku benapych, coaepkamero pa3bsiCHEHHUS IO
uccieayemMoity. mpoobiematuke. B pa3paboTaHHOM  TIPOEKTE  TOCTAHOBJIEHUS
NPEaIaracTesl KOHKPETU3MPOBATH YCIIOBHS, IMPU OICHKE KOTOPHIX CYIIECTBYIOT
SIBHBIC_OTHAMYMS B TIOHMMaHWHM WX CyJaMu (Hampumep, OIECHKA «3HAYMTCIBHOCTH
WA «HE3HAUNUTEITLHOCTH» OTOBITOTO JIMIIOM CpOKa Haka3zaHus W Ap.). B memsx
COBEPIHCHCTBOBAHHMS MEXaHHM3Ma 3alllUThl MPaB W 3aKOHHBIX HHTEPECOB
TSDKEJIO0OJIBHBIX JIUI[ aKIEHTUPYETCS BHHMAaHHE Ha HEKOTOPBIX TMPOIETYyPHBIX
acmeKkTax TPUMCHCHHUS TIOJIOKCHHH 00 OCBOOOXKIEGHWHM OT HaKa3aHWs 110
3a00€BaHUIO0, a TaKKe Ha BONPOCaX, KOTOPbIe JAODKHBI OBITh OTpPaXKEHbl B
MOCTAHOBJIEHUH Cy/1a 00 OCBOOOKIEHUN OT HAKA3aHMUS.

B pasnene 3.3 «llpobnemnvie acnekmwvl UCNOTHEHUS OCB0DONHCOEHUS OM
HAKA3aHus 6 cCaydae UHO020 mANCeN020 3a00/e8anusy) WCCIENYIOTCS BOMPOCHI,
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CBSI3aHHBIE C pecolMaIu3allMeil JMIa, OCBOOOXKIACHHOIO OT Haka3aHHs. ABTOPOM
chopMynupoBaH W OOOCHOBAaH KOMIUIEKC MEp, HaIPaBJICHHBIX Ha ITOBBINICHUE
3PPEKTUBHOCTH NIEATSIBHOCTH YYPESKICHHH YTrOJIOBHO-UCIIOJIHUTEILHOW CHUCTEMBI
M0 MPUMEHEHHI0O HOPM 00 OCBOOOKIEHHH OT HaKa3aHWs MO 3a00JEBAaHUIO, YPOBHS
3alUIIEHHOCTH TPaB TSHKETOOOIBHBIX JIUIl U MPEIYNPEKICHHE COBEPIICHUS UMH
HOBBIX IIPECTYIUICHUM.

3AK/IIOYEHUE

OcHoOBHBIE HAyUYHbIE pPe3yJbTaThl JUCCEPTALUH

1. B pesynprare mpoBEIEHHOTO WCCICAOBAHMS CHACIIaH HayYHO OOOCHOBAHHBIN
BBIBOJ, O TOM, 4YTO OCBOOOXKJIEHHME OT HakKa3aHHd MO 3a00JIEBaHUIO CBS3aHO C
IIPUOPUTETHBIM HAMNpPABICHUEM TMOJIUTHUKA TOCYJApCTBA IOs, OXPAHE 3I0POBbS
IpaKJaH U NPECTaBIsET cOOOM OJTHO U3 MPOSIBICHUN I'YMaHUCTHUEEKUX TEHICHIIMMA
YTOJOBHOM TMOJUTUKH B OTHOLIEHUU OCYXKIEHHBIX, CTPafafOlINX TKEIbIMU
3a001€BaHUSMUA. DTO JOCTATOYHO TMOKHI MpPaBOBOMy MHCTPYMEHT, IO3BOJISIOIMIA
OTKa3aThCsl OT YrOJIOBHOW PENpeccHH B ciiydae, KOI/Aa\HaKa3aHUE HE TOJBKO HE
OKa3bIBaeT MPEBEHTHUBHOTO U MCIPAaBUTEIHHOTO A (hekTa Ha THKET0O0IBHOTO, HO U
MOKET MOCTYKUTh CEPhE3HON YTPO30il 7Sl €ro HKU3HU UITU 3[I0POBbSL.

Hanuuve B  YroJloBHOM  3aKQHE. IIOJIOKEHHH, IpeaycMaTpUBAOIINUX
BO3MOXHOCTb OCBOOOXKJECHHMS OT HaKa3aHus Mo 3a00JIeBaHHUIO, B IIEJIOM
COOTBETCTBYET TpeOOBAaHUAM MPUHIUAIOB OTEYECTBEHHOTO YIOJOBHOTO MpaBa.
[locpencTBOM yCTAaHOBIICHUS (€AUHBIX JJII BCEX YCJIOBUH OCBOOOXIEHUS OT
HAKa3aHUS peATU3yeTcs MWPHUHIUII paBeHCTBA. [IpUHIMII JIMYHOW BUHOBHOU
OTBETCTBEHHOCTM B OTHOIMEHWM HCCIEAYEMBIX HOPM MpEANnojaraer, 4Yro
0CBOOOXKIEHHE MO 3a00MEBAHUIO JOKHO HOCUTh CYry0O JIMUHBIN XapaKTep U MOKET
OBITh TPUMEHEHO JHIIb B QTHOIICHUH COBEPIIMBIIMX MPECTYNMHOE JACSTHUE BUHOBHO.
3aKOHOJATEIbHOE 3aKPEIJICHUE OCBOOOXKIEHUS OT YrOJIOBHOTO HAaKa3aHWs IO
3a00J1€BaHUIO) CBUJIETEIIBCTBYET O peaju3aliy MPUHIUIA TyMaHu3ma. CMsArdeHue
y4acTh, OONBHOLO JHUIA 4Yepe3 OCBOOOXKIEHHWE €ro OT HaKa3aHUs BBICTYIAET
aIbTEPHATUBOW pempecCUBHON (opme OOphOBI C MPECTYMHOCTHIO U CIOCOOCTBYET
NOA/Iep>KaHUI0 BAXXKHOM POJIM rocyaapcTBa B 00JacTH OOECIEUECHHS MpaB U CBOOO
rpaxxaaH. Bmecre ¢ TeM rymaHu3M He MOXET «(OKYyCHPOBATbCS» JUIIbL HA OAHOU
KaTeropuu TpaxaaH — OOJIbHBIX OCYXKJIEHHBIX, a JIOJDKEH COYETaThCsA C MepaMu IO
3amuTe OOIIecTBA OT NPECTYIHBIX MOCATATENbCTB, a TaKXKe IO 3allUTe JIHII,
MOTEPIEBIINUX OT MPECTYIIICHUS.

Takolt  MmOAXOJ  KOpPpEIUpyeT C  MEXIYHApOAHBIMU  CTaHJIapTaMH,
Npe1yCMaTPUBAIOIIMMHA  BO3MOXKHOCTh ~ OCBOOOXKIEHHMS OT HAaKa3aHUs  JIMII,
CTpaaloIIUX KaK TCUXWYECKUM pPACCTPOMCTBOM (3a00JieBaHUEM), TaK U HHBIM
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COMATHYEeCKUM (HE TICUXMYECKHMM) 3a00JIeBaHWEM, C OTOBOPKOM, YTO TaKOE
OCBOOOXKICHHE HE OJKHO BCTYNaTh B MPOTHBOPEUHE C MHTEpPecaMH Oe30MacHOCTH
o0ImIecTBa, a COCTOSHUE TSHKEMOOOJBHOTO JIUIA JIOJDKHO TOJJIeKaTh BCECTOPOHHEH
riryookoi onenke [1; 5; 10; 13; 18; 20; 25; 42].

2. Cratbs 92 «OcBoOoxaeHNEe OT HaKa3aHus 1o 3aboneBanuio» YK comepxur
HECKOJIbKO BHJOB OCBOOOKJEHHUS OT HAKa3aHUs — «OCBOOOXKIECHHE OT HAKa3aHUS
BCJICICTBHE TICHXMYECKOTO paccTpoiicTBa (3a0oieBaHus)» M «OCBOOOXKIEHUE OT
HaKa3aHMs B CIIy4ae MHOTO TSKENIOro 3a00JIeBaHUS», KOTOpble 00bEeAMHEHBI (PakToM
3a0osieBaHusl nulla. BpIBOJ O HEOOXOIMMOCTH MX PETYIUPOBAHHUS OTACIHHBIMU
ctatbsiMid YK craemaH ¢ ydeToM BBISIBIEHHBIX OCOOEHHOCTEH, OTpa)KarolluX “HX
cnenu(pUKy, BBISIBICHHYIO B X0/1€ TPOBEACHUS UCCIIETOBAHUS.

2.1.C  peTpoCNeKTHBHONW TOYKM 3PEHHS  YCTAaHOBICHBI), Ppa3IHUHbBIC
MPEANOChUIKM, a TaKK€ aBTOHOMHBIM NyThb (OPMHUPOBAHMS U Pa3BUTHUS B
OTEUECTBEHHOM 3aKOHOAATEIbCTBE HOPM 00 OCBOOOXKIEHMU w/OT HaKa3aHUs
BCJICJICTBUE TICUXMYECKOIO paccTpoicTBa (3a00JieBaHMS )y Hw'UHOTO TSXKEIOTO
3a00J1€BaHU.

HUctokn  ocBOOOXKIEHHS OT  Haka3aHMs . BCHEJICTBUE  ICUXUYECKOIO
paccTpoiicTBa (3a0oJsieBaHus) OepyT CBO€ HAYAJIO), OT \MHCTUTYTa HEBMEHSIEMOCTH.
[Tonoxxenuss Cratyra BKJI 1588 r. sBUnuce npaBoBOKM OCHOBOW ISl 3aKPEIICHUS
MOJIOKEHUH 00 OCBOOOKIEHUHM JIMHUA OT, HAKa3aHUs BCJIEACTBUE IMCHUXUYECKOTO
pacctpoiictBa (3a0osieBanusi). Brftots jo 1960 r. MHCTUTYT HEBMEHSIEMOCTH U
0CBOOOXK/IEHHE OT HAKa3aHMS BCIGHCTBUE HCUXUYECKOIO PACCTPOUCTBA YTrOJOBHBIM
3aKOHOM U TPABONPUMEHUTEABHON \IPAKTUKOW OTOXKAECTBISUIMCH: HE JIeJacs
aKIIeHT Ha MOMEHTE , HACTYIWICHUS 3a00JieBaHUS; MPABOBOE PETyJIHPOBaHUE
OCBOOOXK/IEHHSI OT HAKa3aHWsl HMCCIEAYEeMOM KaTeropvH JIMI[ OCYIIECTBIIIOCH B
paMKax OJIHOM CTaThbu ¢’ MHCTUTYTOM HEBMEHSIEMOCTH.

OcBOOOXKACHIE OT HAKa3aHUsI BCIEACTBUE MHOTO TSAKEIOr0 (HE ICUXUYECKOTO)
3a0oyieBaHUsl HE, OBLIO) CBA3aHO C HWHCTUTYTOM HEBMEHSEMOCTH W H3HAYaIbHO
npeciieoBajiQ 1eIb YMEHbIIECHUS HAarpy3Kd Ha HCIPABUTENBHBIE YUYPEKIEHUS 10
NPUYMHE HEXBaTKA MaTEpHAbHBIX U OPTaHU3ALMOHHBIX PECYpCOB AJid oOecreueHus
JOJIKHOT O}, YPOBHS METUIIMHCKOIO OOCTY>KUBAHUSI TSHKENOOOIBHBIX OCYKJICHHBIX.
Bo'Bpemsi, aKTUBHOTO pa3BUTHS HCIPABUTENBHO-TPYAOBOM cuctembl B 1920-e TT.
OCBOOOQKIIEHME OT HAKa3aHUSA TSKEIOOOJBHBIX JIMI[ OBUIO BBI3BAHO OOBEKTUBHOU
HEBO3MOYKHOCTBIO HCIIOJHEHUS TAaKUMHU OCYKJIECHHBIMU MPUHYIUTEIbHBIX padoT.
JlanpHenee U3MEHEHUE LEHHOCTHO-HOPMAaTUBHOW OCHOBBI YTOJIOBHOM IIOJIUTUKH,
CHI)KEHHE YPOBHsI €€ PEIPECCUBHOCTU CPOPMHUPOBAIM HOBBIA UAECHHBIN (yHIaMEHT
OCBOOOKIAEHMSI OT HaKa3aHWs JIMI, CTPaJalolluX TsDKEIbIM 3a00JIeBaHHUEM,
CBSI3aHHBII C OTPa)XEHHWEM I'YMaHHCTHYECKOrO0 Hayana B OEJOpYyCCKOM YIrOJIOBHOM
pase.
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2.2. OnpeneneHbl pa3ivyusi B OCHOBAHUAX M YCIOBHSIX OCBOOOXKIECHHSI OT
HaKa3aHus B 3aBUCMMOCTM OT BHJa 3a0oJjieBaHMs. B cilydae mNCUXHYECKOro
pPaccTpOiCTBA OCHOBAHHMEM SIBIISIETCA HEBO3MOXXHOCTh pEAM3ALMM HAKa3aHUS H
TOCTHKEHHUS €ro LEJeil, a B cllydae MHOIO TSDKEJIOTro 3a00JeBaHusl — 3HAYUTEIIbHAS
yTpaTa JIMIOM OOIIECTBEHHON OMacHOCTU. YCIOBHEM OCBOOOXKICHHUS BCIEICTBHE
MICUXWYECKOTO paccTpoilcTBa (3a0oieBaHMs) BBICTYMAeT HaJIWYMe Yy JIHIA
IICUXUYECKOTO paccTpoiicTBa (3a00J€BaHusA), JIMIIAIOLIETO €ro BO3MOXHOCTH
CO3HaBaTh (DaKTHMUECKUU XapaKTep U 3HAYCHHE CBOUX JCHCTBHI WIM PYKOBOJIUTH
UMH, KOTOPOE HACTYNHJIO IIOCJI€ BbIHECEHUS MpuroBopa. I[IpuMeHHTENBHO K
OCBOOOXK/ICHHIO B CIIy4a€ HHOIO TSKEIOro 3a00JeBaHUA TaKUMH <YCIOBUAMU
ABJISIIOTCS. HE TOJBKO 3a00JI€BaHUE, MPEIATCTBYIOLIEE OTOBIBAaHUIOWHAKA3aHUS, HO U
MHBbIE OOCTOSITENbCTBA, CBUIETEIBCTBYIOIINE O CYIIECTBEHHOM CHIKEHHU CTETICHU
0OIIECTBEHHOM OMACHOCTH JIUYHOCTH OOJIBHOTO OCYXAEHHOTO.

AHanu3 cojaepaHusl NPUHLIMIIOB YTrOJOBHOTO MpaBa M OLIEHKA CTEIEHH HX
peanu3aluuyd MPUMEHUTEIBHO K OCBOOOXKICHHMIO OT HAaKa3aHHs 0 3a00JIEBaHUIO
MO3BOJIUI  ClIeJaTh BBIBOA O HEOOX0oAMMOCTH JuddepeHanu mnpaBoBOrO
pEeryJaupoBaHMsl BHUJAOB OCBOOOXIEHUS OT HaKa3aHHWs C Y4YETOM Xapakrepa
3a00J1€BaHU.

2.3. YcTaHOBIEH pa3iMyYHbI YpPOBEHb MPEOOPA30BaHMS YTOJIOBHO-TIPABOBBIX
OTHOIIICHUI B CiIy4yae MCUXUUYECKOTO PaceTpoiicTBa (3a00aeBaHus) U OCBOOOKICHUS
B CJIy4ae MHOTO TshKenoro 3abosneBaHusd. Ilpu Hanuunyu NCMXUYECKOro paccTporucTBa
MMEET MECTO MPaBONPUOCTAHABIUBAIOIIMM IOPUINYECKUNA COCTaB, a IMPU HHOM
TSOKEJIOM (HE TICUXMYECKOM) 3a007eBaHUN — MPABOU3MEHSIIONINMA; TaHHBIE COCTaBbI
00Ja4at0T Pa3NMYHBIMU, SJIEMEHTaMU CTPYKTYPhl W UMEIOT Pa3Iu4HbId MOPSAJIOK
HAKOIUICHUsI Iopuauvecknx PaxtoB. [Ipu sTom B ciydae MHOTO (HE TICUXUYECKOTO)
3a001€BaHusl PABOOTHOIIEHHUE MOMJICKUT OoJiee CYIIECTBEHHOW TpaHchopMaliui,
MOCKOJIBKY TI0CJI€/ OCBOOQKJEHUSI TAKOro JHIAa MPaBOOTHOIIEHUE COXPaHAETCS
TOJIbKO 32 CYET HEMOTallleHHOW CyAMMOCTH, OO0S3aTeIbHOCTh HOPHUIUYECKOrO
COOBITUSI, . BO3OOHOBJIAIONIETO OTOBIBAHWE HaKa3aHUs, B JaHHOM cCllydae HeE
npeaycmotpena [15 2; 4; 6; 40; 47].

3. C, 1eAbl0" COBEPIICHCTBOBAHUSI MPABOBOM perjaMeHTalud WHCTUTYTa
OCBOOOXKHACHMSI OT HakKa3aHWs B 1I€JIOM U OCBOOOXKACHHS OT HaKa3aHUd 110
3a00J1€BaHUIO, B YACTHOCTH JJisi TMOBBIMICHUS dS(PPEKTUBHOCTH TNPUMEHEHHUS
YTOJIOBHO-TIPABOBBIX HOPM B OTHOIICHHH TSKETOOOJBHBIX JIHI, CHOPMYITUPOBAHBI
NPEIJIOKEHUSI O BHECEHWM W3MEHEHUN W JonojJHeHuH B YK 10 HECKOIbKUM
HaIpaBJICHUSIM:

3.1. BBIIENUTH MOJIOXKEHUS, PETYIUPYIOIINE OCBOOOXKIEHHUE OT HAKA3aHWs, B
ornensHyto riaBy gaHHoro Kopekca. [IpoBeneHHBIM  aHanu3  NpU3HAKOB
0CBOOOXK/IEHHSI OT HaKa3aHUs, OTTPAHUYEHUE €r0 OT CMEXKHBIX YTrOJIOBHO-TIPABOBBIX
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KAaTeropuili MO3BOJISIIOT CTaBUTh BOIIPOC O CaMOCTOATEIBHOCTH 3TOTO WHCTUTYTA.
[Ipennaraemoe pemienre OyaeT CIOCOOCTBOBaTh CTPOMHOCTH U JIOTHYHOCTHU
YTOJIOBHOTO 3aKOHA, CUCTEMATH3ALlMN U CTPYKTypu3auuu HopMm YK;

3.2. momojHuThH CT.cT. 92 m 92! mpumeuanmsaMu, NpexyCMAaTPHBAOIIMME
noJiHoMoure MuHHCTEpCTBa BHYTpeHHUX JAesl PecnyOinku benapyck coBmMecTHO ¢
MunucrepcTBOM 31paBooxpaHeHusi PecrnyOnuku benmapych yTBepaaTh NEpedeHb
MICUXWYECKUX PACCTPOUCTB (3a007eBaHMil), a TakKe MHBIX TOKEIbIX (HE
MICUXUYECKUX) 3a00JIeBaHMiA, SIBISIOIIMXCS OCHOBaHHEM [UISl MPEICTABJICHUS
OCYXJEHHBIX K OCBOOOXKIECHHIO OT HAKa3aHUs, YTO TO3BOJHUT OOECNEeYNTh
COrJJaCOBAaHHOCTh  MOJIO)KEHHUW  YrOJIOBHOTO M YTOJOBHO-HCHOJHUTEIBHOTO
3aKOHOJIaTEIbCTBA, & TAK)KE BEJIOMCTBEHHBIX IPABOBBIX aKTOB. B #@acTosiee BpeMs
npumeyanue coaepxkutcsa B YUK, 4ro BBIXOOWUT 3a TpaHULBI MPEeIMETa IPaBOBOTO
PEryJIMpPOBAHUS YTOJIOBHO-UCIIOIHUTEIBHOTO MPABA;

3.3.3akperuth B Kojekce BHIBI OCHOBHBIX HaKa3aHUH,.» OCBOOOKICHHC
OT OTOBIBAHMSI KOTOPBIX BO3MOXXHO BCJEACTBUE TNCUXMYECKOIO pPacCTpOMCTBA
(3abosieBaHMsI) M HHOTO TSKEJNOro 3a00J€BaHUSm B HENAX MPEJOTBPALLCHUS
HEOIPABJAHHOTO PACIIUPUTEIBLHOTO TOJKOBAHUS MOJOKCHUN 4.4. 1 1 2 cT. 92;

3.4. CKOPPEKTUPOBATH IOPUANIYCCKUN KPUTECPUN OCBOOOKICHUSI OT HaKa3aHUs
B Clly4ae ICHUXHMUYECKOTO paccTpoicTBa (3a00j€BaHMs), MPEAYCMOTPEHHbIA B 4. 1
CT. 92, KOTOpBIA BO MHOTOM NOBTOpsA€E, (HOPMYJy HEBMEHSEMOCTH, H3JIMILIHE
«MEPErpyk aeT HOPMY», a TaKKe MPUBOIUT K MPABONPUMEHUTEIBHBIM MPOOIEMaM,
CBA3aHHBIM CO CMEIICHHEM TOHATHH O HEBMEHSEMOCTH M HEHAKa3yeMOCTH,
OCBOOOKICHHSI OT HaKa3aHUS U, OCBOOOKICHHUS OT YrOJIOBHOW OTBETCTBEHHOCTH. J[71si
OCBOOOXK/IEHHMSI OT HaKa3aHusd B CBS3M C T[CUXMYECKUM pPaCCTPOWCTBOM
(3a0oneBaHreM) JOCTATQUHO YCTAaHOBUTb, YTO JIMIIO CTPAJaeT  TSKEIbIM
MICUXUYECKUM PAcCTpOMCTBOM (3a00JIEBaHHEM), MPEMSATCTBYIOIUM OTOBIBAHUIO
HaKa3aHUs;

3.5. npugath AMCHO3UTUBHBINA XapaKkTep HOpME, 3aKpeIuisitoiel o0si3aTebHOe
NpUMEHEHUE GHaKa3aHUs K JIMIy B ClIy4ae €ro BBI3JIOPOBJICHHS MpPU HAIUYUU
MICUXUYECKOEO paccTpoiicTBa (3abojieBaHus), a Takke AonojJHUTh Kojekc
AHAJIOLCMYHBIM "TIOJIOKEHUEM B OTHOUIEHUM JIML, CTPAJAIOIIUX HHBIM TSAXKEIbIM
3a007€BaHMEM, YTO TIO3BOJIUT CYQy HpPUHUMATh OOOCHOBAaHHOE pEIIEHHE O
HE0OXQIMMOCTHU JalbHEHIIero OTObIBAaHUSI HAKa3aHUS JIMIIOM B KaKJIOM KOHKPETHOM
CUTyallUM C YYETOM OLEHKH pa3IU4HbIX OOCTOSTENbCTB (OCTaBLIETOCS CpOKa
OTObIBaHMS HaKa3aHWs, BO3MOXKHOCTH YXYJUIECHUS TCUXUYECKOTO ((PU3UUECKOro)
COCTOSIHUS JIUIIA B CTy4Yae BO3BPAIIEHUS €r0 B UCIIPABUTEIHLHOE YUPEKICHUE U JIP.);

3.6. nononuuth Kojekc nosjoxkeHueM 00 OCBOOOXKACHUH JIMIA OT YrOJOBHOM
OTBETCTBEHHOCTH B CBSA3M C IICUXHUYECKUM PACCTPONUCTBOM (3a00JIeBaHUEM ), KOTJa TI0
XapaKTepy COBEPIICHHOIO OOIIECTBEHHO OMACHOIO JESHUSA, MPEAYyCMOTPEHHOIO
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YTOJIOBHBIM 3aKOHOM, U CBOEMY IICUXUUYECKOMY COCTOSIHUIO JIMIIO, COBEPIIUBIIEE 3TO
JesHue, HE TPEICTaBIseT OMacHOCTH i oOmiecTBa.  Takas Hopma Oyaer
KoppecnonaupoBath 4. 2 cr. 448 VYIIK, cormacHo KOTOpoW CyJlOM B OTHOILICHHUH
3a00JICBIIIETO TIOCIIC COBEPIICHHS TPECTYIUICHHUS JIHIA, HE MPEICTABISIONIETO
OTMACHOCTHU IO CBOEMY MCUXUYECKOMY COCTOSIHUIO M XapaKTepy COBEPLICHHOTO UM
JIesSIHUSI, BBIHOCUTCS OIpejieiieHue (MOCTAaHOBJIEHUE) O MPEKPALEHUH MPOU3BOJICTBA
M0 YTOJIOBHOMY JEIy ¥ HENPUMEHEHUH MPUHYAUTECIBHOW MEphl OE30MacHOCTH U
nedyeHus. Peanu3zanusi MaHHOTO TPEMAJIOKEHUS] OOECIEUUT JOJDKHOE MaTepHaIbHO-
MPaBOBOE 3aKPEIUICHUE MPOIECCYaTbHON (DOPMBI OCBOOOKICHHUS JIUIIA OT YTOJIOBHOU
OTBETCTBEHHOCTH B COOTBETCTBUM C 4. 2 cT. 448 VIIK u TeM cambiM OyneT
CIIOCOOCTBOBATh MPEOJIOJCHUIO MPOTUBOPEUUM, BO3ZHUKAIOMIMX TpU HPUMEHEHUU
nonoxennit YK u YIIK.

3.7. Uznoxuts cr.cT. 92 1 92! YK B cnenyromieil peaKkiym:

«Cratbst 92. OcBoOOXJeHHME OT HakazaHus B Clydae. MCUXUYECKOTO
pacctpoiicTBa (3a0oJieBaHus )

1. JIumo, 3a0osieBlIee TOCJI€  BBIHECEHUSLs NPULOBOPA  MCUXUYECKUM
paccTpoiicTBOM (3a00JI€BaHUEM ), MPEMATCTBYIOMNM OTOBIBAHUIO HaKa3aHUS B BUJC
apecta WIM JUIIEHUS CBOOOJbI, OCBOOOXKIACTCS €y/I0M OT HakazaHud. K Takomy
JUIYy CYJIOM MOTYT OBbITh MPUMEHEHBl NMPUHYAUTEIbHBIE MEpbl O€30MaCHOCTU U
JIeYEHUSI.

2. B cmydae ocBOOOXKIEHUST OT OCHOBHOTO HaKa3aHUs, JINIIO HE OCBOOOKTaeTCS
OT JIOTIOJTHUTEIHLHOTO HaKa3aHUsI.

3. Jlumo, yka3aHHOE€ B/ 9acTW | HACTOSIIEH CTaThHU, B CiIy4ae €ro
BBI3JIOPOBJICHUS MOXET ITOJVICKATh HaKa3aHUIO, €CJIM HE UCTEKJIM CPOKH JIaBHOCTHU
WCTIOJTHEHUsI OOBUHUTENBHOTO, pUroBopa. [Ipu 3ToM Bpemsi, B TEUEHUE KOTOPOTO K
HEMY TPUMEHSJIUCh ¢ MPUHYIUTEIIbHbIE MeEpbhl  0€30MacHOCTH U JICUCHHS,
3aCUUTHIBAETCS B CPOK HaKa3aHUs.

[Ipumeuanue. [lepeueHb TCHUXUYECKUX  pacCTporcTB  (3abojieBaHMit),
SIBJISTIOIIMXCSINOCHOBAHUEM ISl TIPEACTABICHUSI OCYXKJICHHBIX K OCBOOOXKJICHHIO OT
HaKa3aHus, enpenensercs MUHUCTEpPCTBOM BHYTpeHHUX Jen Pecniyonuku benapych
COBMECTHO,.¢c MUHUCTEPCTBOM 3/ipaBooxpaHeHus Pecryonnku benapyce.

Crarpa 921. OcrobGoXkaeHHE OT HAKa3aHWUS B cllyyae MHOTO TshKeynoro (He
MICUXHYECKOT0) 3a00JICBaHUS

1. JIumo, cTpamaroiiee WHBIM TSDKEIbIM 3a00JI€BaHUEM, NPENSTCTBYIOIIUM
OTOBIBaHUIO HaKa3aHUsI B BUJC apecTa WJIU JUIIECHUS CBOOOJIbI, MOXKET OBITh CYJAO0OM
0CBOOOXK/IEHO OT Haka3zaHus. [Ipu 3TOM CyJIOM yUUTBIBAIOTCS XapakTep 3a00J1eBaHus
U BpeMs €ro HACTYIUICHHUS, TSKECTh COBEPILICHHOIO MPECTYIUJICHUS, JUYHOCTh
OCYXJEHHOTO MU €ro TOBEACHHE BO BpeMsi OTOBITHS HaKa3aHHs, OTOBITHI CpOK
HaKa3aHUs U APyrue 0OCTOSITEeNbCTBA.
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2. B cmydyae ocBOOOXI€HUSI OT OCHOBHOTO HaKa3aHWs, JIUILIO HE OCBOOOXKIaeTCs
OT JOTIOJHUTEIBHOTO HAKA3AHMS.

3.JIumo, ykazaHHoe B dYacTd | HacTosllel cTaTbu, B CiIy4ae €ro
BBI3JIOPOBJICHUSA MOXET IMOJJIEXKATh HAKa3aHUIO, €CIM HE MCTEKIN CPOKU JaBHOCTH
MCIIOJTHEHUS] OOBUHUTEIILHOTO MPUTOBOPA.

[Ipumeuanue. IlepeyeHbp WHBIX TKENBIX (HE MNCUXMYECKHX) 3a00JI€BaHUM,
SBIISIOIINXCSI OCHOBaHUEM JJIsl MPEJCTABICHUS OCYXKICHHBIX K OCBOOOXKICHHIO OT
HaKa3aHus, omnpenesseTcs MuHUCTepCTBOM BHYTpeHHUX jaen PecryOmmku bemapych
COBMECTHO ¢ MUHUCTEpPCTBOM 3/IpaBooxpaneHusi Pecriyonuku benapycw» [15.3;4; 7;
8;9;11;12; 13; 16; 19; 23; 37; 43; 46].

4. ApPryMEeHTHpPOBaHO IOJOKEHHWE O TOM, YTO NpH peuIeHuH Borpoca o0
OCBOOOXK/ICHHH JIMIA OT HAKa3aHWsS CyJd HE JODKEH PYKOBOJCTBOBATHCS JIMIb
TSKECThIO 3a00JI€BaHUSI  OCYXAEHHOro. ITO 00YCIOBIEHOw, MHOTOI'PAaHHOCTHIO
MPUHIMIIA TYMaHU3Ma, KOTOPbId HE JIOJDKEH paccMaTpHBAaThCS TOABKO B CBSI3U C
BO3MOKHOCTBIO OOJIETYEHHSI YYAaCTH OCYXKIEHHOTrO,  €To AEHCTBHUE JOJKHO
pacupoCTpaHATbCA M HAa HMHBIX YJEHOB OOIECTBA,wllpaBa M CBOOOJBI KOTOPBIX
HaxoJATCA MOJ OXPAHON YTOJIOBHOIO 3aKOHA.

B 1mensx mNOBBIIEHUS JIOCTOBEPHOCTH OLEHKH CYyJIOM IOTE€HUIUAJIbHOU
OMAacHOCTU OOJBHOTO OCYKJIEHHOTO HEOOXOJUMO 3aKpPENUTh B YTrOJOBHOM 3aKOHE
KpUTEPUHU, KOMIUIEKCHAs OLEHKA KOTOPBIX IIO3BOJMUT CYyAY CHeJlaTh BBIBOJI O
CYLIECTBEHHOM  YMEHbIIEHHH CTEMeHW  OOILIECTBEHHOM  ONAcHOCTH  JIMIIA,
MOJJIEKAIIET0 OCBOOOXKIEHUIO OT, HakazaHus. Takoe pelleHue AO0HKHO ObITh
OCHOBAaHO Ha M3Y4YCHHH XapakTepa 3a00JieBaHUS W BpPEMEHU €ro HaCTYIUICHHS,
TSYKECTU COBEPIIEHHOTO, NPECTYIIICHUS, TMYHOCTH OCY>KIEHHOTO M €ro MOBEICHUS
(B TOM yucie HEOOXOAUMO YUYUTHIBaTh (PAKT NPUUMHEHHUS Bpeda OCYXKICHHBIM
CBOEMY 3JI0pPOBbIO, €CHM TAKOBOW ObLI ycTaHOBJeH). Kpome Toro, ydery mojjexar
CPOK OTOBITOTO HaKa3aHWsi, MHEHHE IOTEPHEBIIEro JMla, Haluuue y OOJIbHOIO
NOCTOSIHHOTO MECTa JKUTEJIbCTBA, a TAKXKE POJCTBEHHUKOB U OJM3KUX, KOTOPHIC
CITOCOOHBI M €OTJIaCHBI OCYIIIECTBIIATh 32 HUM yxon [1; 5; 10; 14; 17; 18; 30; 31; 32;
41, 44].

5. "Mcxons W3 aHaiM3a SMIMPUYECKOTO Marepualia, cieidaH BbIBOJ 00
OTCYTCTBUM €AMHOOOpa3usi B 4YaCTU MOHUMAHMS CyAaMu psga [OJOKEHUN
YrOJIOBHOTO 3aKOHOJATEIbCTBA TMPHU PEIIEHHH BONpoca 00 OCBOOOXKIEHUHU OT
HaKa3aHUsl BCJEACTBUE TICHUXMYECKOIO paccTpoilcTBa (3a00jeBaHMA) M HMHOIO
Tsokenoro 3aboneBaHus. s  TOpeojosieHHs CYIIECTBYIOIIETO Ha MpPaKTUKE
(opManbHOrO MOAXO0JA, HPU KOTOPOM IIPENYCMOTPEHHBIE B 3aKOHOAATEJIbCTBE
YCIIOBUSI OCBOOOXK/IECHUS HE IMOIY4aroT JOCTATOUYHOM OLEHKM U HE YUUTHIBAIOTCS B
COBOKYITHOCTH, YTO B CBOIO O4YEpEIb BJICYET IPUHATHE DPEIICHUM, HApyLIArOLIUX
paBa OCYKIEHHOI'O, HYKJIAeTcsi B 00OOIIEHMU NpakTHKa npuMeHeHus cr. 92 YK
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MyTEM MPUHITUS COOTBETCTBYIOLIEro nocraHoBieHusa Ilnenyma BepxoBnoro Cyna
Pecnybnuku benapyce.

[TomoGHBIE pa3bsICHEHUSI 3HAUUTEITHLHO TOBBICAT 3(PPEKTUBHOCTh MPUMCHECHHS
HOPMBI 00 OCBOOOXJEHUU OT YrOJOBHOTO HakKa3aHUsi B cllyyae 3a00JieBaHUS,
MO3BOJIAIT H30eXaTh OIMMOOK, JOMYCKAEMBIX MPABONPUMEHUTENEM, W OyayT
CIOCOOCTBOBAaTh  COBEPIICHCTBOBAHUIO  JEATEIBHOCTH IO  OCYLIECTBIEHUIO
npaBocynus [1; 8; 18; 39; 41].

6. Ha ocHOBe wuccienoBaHus TEOPETHUECKMX W MPUKIATHBIX aCHEKTOB
OCBOOOXKICHHMSI OT HakKazaHWsl pa3padOTaH KOMILIEKC MeEp II0 TOBBIIIEHUIO
3O PEKTUBHOCTU JIEATEIIBHOCTH YUYPEKICHUNU YTOJIOBHO-UCTIOJHUTEIHHOM, CHCTCMBbI
MIpU IPUMEHEHUH HOPM 00 OCBOOOXKIEHHH OT HaKa3aHUs Mo 3a00J1eBaHNIO;

6.1. addexTuBHON MEpol, HANMpPaBIEHHOW Ha MOBBIIICHHE KAYECTBA KU3HU
0CBOO0XK/IAEMOr0 JIMIIA, €r0 PECOLUANN3ALUI0 U MPEAYNPEKICHUE COBEPIICHHUS UM
HOBBIX TMPECTYIJICHUM, MOXKET CTaTh COCTABJICHUE WHIUBUNIYAIALHOIO «IUIaHa
O0CBOOOXKICHHS», KOTOPBIM OyJeT BKIIOYATh MYHKTHI, CBA3AHHBIE'C OCOOCHHOCTIMU
JaNbHEHNIIEro MEeIUIMHCKOTO YX0Ja 3a JUIOM, (PMHAHCUPOBAHUEM €ro JICUECHHs, a
TaKXE COAEPKATh MEPEUEHb OpraHU3aluid U y4pe:KIACHUW, KOTOPHIE B JaJbHEUIIEM
MOTYT OKa3blBaTh IOMOIIb OOJIBHOMY U OyAyT, OCYLIECTBIATH IOCIEAYIOINNA
KOHTPOJIb 32 TAKUM JIULIOM;

6.2. B 1IEJIAX MPOJODKEHMS JICUCHUSIUIMIIA, TTOCIIE OCBOOOXKICHUS OT HaKa3aHUs
nononauts YUK Pecny6muku Benapycs cr. 1971 cnemyromero conepxanus:

«Cratbs 1971, KoHTpOb 33 €OCTOAHIEM 310POBbS JINLA, OCBOOOKIECHHOTO OT
OTOBIBAHMS HaKa3aHUS B CBS3U ¢'WHBIM\TSDKEIIBIM (HE TICUXUYECKHUM) 3a00JIeBaHUEM

1. KoHTpob 32 COCTOSIHUEM 370pPOBbs JIUI, OCBOOOXKJICHHBIX OT OTOBIBaHUS
Haka3aHUsi B CBA3M C, UHBIM TSDKEIBIM (HE TCUXMYECKUM) 3a00JE€BaHUEM,
OCYILIECTBIISIETCS TEPPUTOPHATBHBIMU OpraHaMUi BHYTPEHHUX JIEJI.

2. Opra"uzaifusi 3ApaBOOXpaHEHUs], TJI€ TMPOXOJAUT JICUCHUE OCBOOOXKICHHBIM,
€KEKBAPTAIbHO L IPEIOCTABIISIET CBEACHUS O COCTOSIHUM €ro 3J0pOBbs, a TaKkKe
HE3aMeIJIUTeAbHO HHPOPMHUPYET TEPPUTOPHAIBHBIE OPraHbl BHYTPEHHUX €N O
BBI3JIOPOBACHU U WM CMEPTH TAKOT'O JIHIIA.

3. "B cilydae BBI3AOPOBJICHHS JIMIA pEHIEHWE O HEOOXOAUMOCTH €ro
JainbHEMIIEero OTObIBAaHUS HaKa3aHWs MPUHUMAET CyI [0 IPEICTaBICHUIO
TEPPUTOPUAIIBHBIX OPTaHOB BHYTPEHHUX JI€I»;

6.3. ¢ yderoM aHaiM3a MOJIOXKHUTEIBHOIO OMbITa 3apyOe’KHBIX TOCYIapCTB
pPacCMOTPETh BO3MOXKHOCTh BHEAPEHUS B YTrOJIOBHO-UCIIOIHUTENbHYIO CHUCTEMY
XOCTIHCOB TSKETOOOIBHBIX OCY>KIEHHBIX, KOTOPBIM OBLIO OTKA3aHO B OCBOOOXKICHUU
OoT HakazaHus. Peanusanusi naHHOW Mepbl OyJeT CIOCOOCTBOBATH MPOSIBIECHUIO
COCTpaJjaHusl K TaKUM JIMIIAM, OOIIEHHUIO UX C OJIM3KUMH POJCTBEHHUKAMHM, a TAKKE
MO3BOJIUT OKa3bIBaTh 3(P(HEKTUBHOE HCIPABUTEIBHOE BO3JIEUCTBHE Ha 3I0POBBIX
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OCY)KJIEHHBIX, OCYLIECTBIISIOIIUX YXOJ 3a OOJbHBIMU. B mepcrexkTuBe BBeACHUE
XOCIIUCOB MOJKET CTaTh AJbTEPHATUBOM OCBOOOKIEHUIO OT HAaKa3aHHUsS B Clydae
MHOTO TSDKEJIOro 3a00JIEBaHUSI C HMCKIIOYEHHEM JIAHHOTO IOJIOKEHUS M3 TEKCTa
YTOJOBHOI'O 3aKOHA;

6.4. B 1eISIX ONpPENeNICHHs CYHMIECTBYIONIUX TEHJACHIIMH B JIUHAMUKE
MOCTIIEHUTEHIIMAPHON TPECTYMHOCTH JIMIl, OCBOOOXKICHHBIX IO 3a00JIEBaHHUIO,
JIOCTOBEPHOM OLEHKH 3(Q(QEKTHBHOCTH MPEANPHHUMAEMBIX T'OCYJAapCTBOM MeEp IO
MPOTUBOJCHUCTBHIO IOBTOPHOMY COBEPUIEHUIO UMU MPECTYIUIEHUH U KOPPEKTHPOBKE
NPEANPUHUMAEMBIX MEp C  YYETOM  IMOJYYEHHBIX  pe3yJbTaTOB ¢ BBECTH
CTaTUCTUYECKUIN YYET MOCTIEHUTEHIIMAPHOTO PELUANBA TAKEIT000IbHbIXUIL [ 1;715;
18; 19; 29; 36; 39; 45].

PexoMeHganum no NpakTu4ecKoOMYy MCIO0Jb30BAHUIO Pe3yJIbTaTOB

BbIBOABI M NOpaKTUYECKUE  MPEUIOKEHUs, CHOPMYIHPOBAHHBIE B
JUCCEPTALIMOHHOM UCCIIEI0BAHUU, MOTYT OBITh UCIIOIb30BaHBI:

B IPAKTUKE MOATOTOBKHA MPOEKTOB HOPMATHBHBIX IIPABOBBIX AKTOB (CIPAaBKHU
[locTostnHoOi komuccuu IlamaTel mpencraBUTeNEhs HamuonanbHOro coOpanHus
PecnnyOnuku benapych nmo HauuMoHanbHOW Oe3onacHoctd PecnyOnuxku bemapycs,
HanmonanbsHOTO 11eHTpa 3aKOHOJATENbCTBA U MPABOBBIX UcciaeqoBaHu PecnyOnuku
benapycs);

B JICSTENIBHOCTA OPraHOB MPAaBOOPUMEHEHUS MpPU OCBOOOXKICHHM JHIA OT
Haka3zaHus 10 3aboneBaHuio (crpaBka JlenmapramMeHTa HWCHIONHEHUS HaKa3aHWM
MunucTepcTBa BHYTpeHHUX Jien Peeny@nku benapychs);

B 00pa3oBaTesbHOM TNPOMEcce. Uisl YINIyOJIEHHOTO W3Y4YEHHUs BOIIPOCOB,
HCCIICIOBAHHBIX B  jauccepTailuoHHoil pabotre (aktei YO  «benopycckuit
rOCy/1apCTBEHHBIA YHUBEPCUTET», YO «Akanemuss MUHUCTEPCTBA BHYTPEHHUX JIEIT
Pecnnyonuku benapycs», YO «bpectckuil rocynapCcTBEHHbI YHMBEPCUTET WMEHH
A.C. Ilymkunay);

B HAy4YHOQ-MCCIIE/I0BATEIbCKON NESITeNbHOCTH (crpaBka MHCTUTyTa MpaBOBBIX
uccienoannii.  HanuonanpHOro  1eHTpa  3aKOHOAATENbCTBA M MPABOBBIX
uccneneBanuil Pectryonmku benapycs).
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PE3IOME

BOPOAYJ/JBKHUHA
EKATEPUHA CEPI'EEBHA

OCBOBOXKJIEHHE OT YI'OJIOBHOI'O HAKA3AHUA
1O 3ABOJIEBAHUIO: TEOPETHYECKHUE, 3AKOHOIATEJ/IbHBIE
N ITPABOITPUMEHUTEJIBHBIE ACIIEKTbI

KiroueBble cj10Ba: WHCTUTYT OCBOOOXKIICHHS OT HaKa3aHUs, OCBOOOXKICHUE
OT  HakKa3aHUsS  BCJEACTBHE IICHUXHYECKOTO  paccTpoicTBa<, (3aGoseBaHus),
MPUHYIUTEIHLHBIC MEpPhl 0€30MMaCHOCTH W JICYCHHS, OCBOOOXKIECHNE OT, HaKa3aHUs B
Clly4ae UHOTO (HE MCUXUYECKOr0) 3a00JIeBaHUsI.

Hear muccjeqoBaHusi — Pa3BUTHE TCOPETUHMECKUX | HWOJOXKEHUH 00
OCBOOOXKJICHMHM OT HakKa3aHUs MO 3a00JieBaHUIO U pa3paGoTka’ Ha 3TOW OCHOBE
MIPEUIOKCHU TI0 COBEPIIICHCTBOBAHUIO IIPABOBOTO PETYIUMPOBAHMS B yKa3aHHOU
obJacTu.

Metoabsl ucciaenoBanusi. MeTOHOJOTHUMECKYIO ) OCHOBY JHCCEPTAIMOHHOTO
uccleoBanus coctaBuwin puocodckuit (MuaneKTUICCKU) METO, OOIleHayuYHbIE,
JaCTHOHAYYHBIC U YACTHOIIPABOBHIE METOMBL.

IMosyyeHHbIe pe3yJbTaThl M HX HOBH3HA. J[FiccepTanus sIBISETCS MIEPBHIM B
PecniyOnmke benapych KOMIUICKCHBIM), HCCIICIOBAHUEM, B KOTOPOM PACCMOTPEHBI
aKTyaJbHBIC TCOPETHUCCKHE, 3aKOHOIATC/IHHBIC U TTPABOTIPUMEHHUTEIIBHBIE TIPOOIEMBI
OCBOOOXJICHHSI OT Haka3aHUs HO 3a0oJieBaHUIO (CTaThsi 92 YTOJOBHOIO KOJAEKCA
Pecnyonuku benapyce). ChopmylinpoBaHbl MOJ0XKEHUS, ONMPEALSIonne cnenuuky
U MECTO HCCJIEAyeMBIX* HOPM B CHCTEME YTOJIOBHOTO TpaBa. Ha ocHOBe aHaim3a
NpaKTUKA TMPUMEHEHUs cTaThu 92 VYrojoBHoro kojaekca Pecnyommku benapych
pa3paboTaHbl _HPCAIOKECHUS [0 BHECEHWI0 W3MEHEHMM U  JIONOJHEHUW B
3aKOHOJIATCIBCTBO; | BBIABICHBI  HANpPABJICHHWS  ONTHMH3AIMA  JIEATCILHOCTH
YUPEXKACHWH, YTOIOBHO-UCIIOJIHUTEIILHON CHCTEMBI TP MPUMEHEHUHW HOPM 00
OCBOOOKJIEHUH OT HaKa3aHUs 1o 3a00JIEBaHMUIO.

PekoMeHganmum 10  HCHOJb30BaHMIO. TeOpeTHYECKHME  BBIBOJABI U
NPAKTHICCKAE PEKOMEHAAIMN HWCCIEAOBAaHUS MOTYT OBITh HCIIOJIb30BaHBI TIPU
COBEPIIICHCTBOBAHMM 3aKOHOJATEIbCTBA, B IPABONPUMEHUTEIBHOW IPAKTHKE, B
oOpasoBarensHOM TIporiecce. [lomydeHHbIE Pe3yNbTaThl CO3Mal0T (YHIAMEHT IS
IPOBE/ICHUS TaJTbHEHIIINX HayYHBIX UCCIIEIOBAHUN.

ObsacTh NpUMeHEeHUsl. HopmotBopueckas NEeSTENBHOCTb,
NpaBONPUMEHUTENbHAS  [PAKTUKA, HAyYHO-HCCIIEOBATEIbCKAsA  JEATEIbHOCTD,
o0Opa3oBaTenbHbIN MpoIecc.
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PI23I0OM?3
Bapanyabkina Kausapsina Csapreeyna

BBI3BAJIEHHE A/l KPBIMIHAJIBHATI'A TIAKAPAHHSA
A 3AXBOPBAHHI: TOAPITBIYHBIA, 3AKAHAJIA VUbBIS
| HPABAITPBIMAHAJIBHBIA ACHHEKTbBI

KiouaBbisi €J10BbI: 1HCTBITYT BBI3BAJICHHS aJ TMaKapaHHs, BBHI3BAJICHHE aj
MaKapaHH4 3 NPBIYBIHBI MICIX1YHAra pacCTPOICTBA (3aXBOPBaHHS), IPHIMYCOBbISk MEPHI
OsicTieKi 1 JISTYSHHS, BBI3BAJICHHE aJ] MaKapaHHs Y BBIMAJKY 1HIIAra (AE TCiXidHara)
3aXBOPBaHHS.

MbaTa gaciaegaBaHHsi — pasBilI€ TIAPITHIUHBIX MAJXIHHIY a0 BBI3BAJICHHI
a7l TaKapaHHs Ma 3axXBOPBAHHIO 1 pacmpaloyka Ha TITaill acHOBe mpamaHoy Iia
Y ackaHaJ€HHI MpaBaBoTa pAryJsBaHHS ¥ Ha3BaHAM rajiHe.

Meraasl nacienaBaHHs. MeTrajganariyHyw, AacHOBY JbIcepTallbliiHara
nacienaBaHHs CkJadl (uiacopcki  (IbISUIEKTHIUHBL) METaj, aryJbHAHABYKOBBI,
MpbIBATHAHABYKOBBIS 1 PbIBaTHAIIPABaBbIs METATIbI:

ATpbIMaHbIA BBIHIKI 1 IX HaBi3Ha. [[plcepTanpisa 3'aynsernua nepmsiM y
PacnyGminel - benapych KOMIUIEKCHBIM #7Ac/i€laBaHHEM, Y SIKIM  pasTJie»KaHbl
aKTyalbHBIS TIAPATHIUHBISA, 3aKaHaIayublsd @ 1 NPaBaNpPbIMSHIBHBIS IMPa0IeMbl
BBI3BAJICHHS a]1 MaKapaHHS Ma 3aXBOPBaHHi (apThikya 92 KpsiMiHanmbHAra Kojpkca
Pacny6niki benapych). ChapmysisgBaHbl MMaja)kdoHHI, SIKis BhI3HAYAIOIb CHEIBIBIKY 1
MecIa JacieaBaHbIX HQpMaY y/Cictome KpbhIMiHaIbHara npasa. Ha acHoBe aHamizy
MPaKThIKI NPbIMSHEHHS apThikysn 92 KpeiminansHara koaskca PacnyOniki benapych
pacipaliaBaHbl parnaHoOBhI Tla YHICEHH] 3MSIHEHHSY 1 JalayHEHHAY Y 3aKaHaJayCTBa;
BBISIYJICHBI HampaMKi anTsIMI3allbll J3€iHACIl YCTaHOY KpbIMiHaJbHA-BhIKaHAYYal
CICTAMBI NPHI MPLIMSHEHHI HOPM a0 BBI3BAJICHHI a]1 TaKapaHHS I1a 3aXBOPBAHHI.

Pakamenaanbli na BoIKapbICTaHHI. T2apAThIUHBIS BBICHOBBI 1 MPAKTHIYHBISA
pAKaMeHJAalpll HacieaBaHHS MOTYIb OBbIb BBIKAPBHICTAHBI MpPbI Y1acKaHAJICHHI
3aKaHAIayCcTBA, y  MNpaBalpbIMSHsUIbHAN TPaKThIIbl, Yy aJyKalbIHHBIM Ipalpce.
ATpBIMaHbIsS BbIHIKI CTBaparolb MagMypaK AJis MpaBiI3€HHs JajJeHIIbIX HaBYKOBBIX
NACJICHABAHHSAY .

lanina npeiMsiHeHHs. HapmarBopuas n3eifiHacib, TpaBanpbIMSIHIbHAS
paKThIKa, HABYKOBa-facienyas A3eiHaclb, aayKalbliHbI TpalpC.
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RESUME

BORODULKINA
EKATERINA SERGEYEVNA

RELEASE FROM CRIMINAL PUNISHMENT ON THE DISEASE:
THEORETICAL, LEGISLATIVE AND APPLICABLE ASPECTS

Key words: institute of exemption from punishment, exemption ‘from
punishment due to a mental disorder (disease), compulsory measures of,safety and
treatment, exemption from punishment in case of other (not mental)uillness.

The purpose of the work is development of theoretical “provisions on
exemption from punishment due to a disease and development.of recommendations
for improving legal regulation in this area.

Methods of research. The methodological basis of the diSsertation research
was the philosophical (dialectical) method, general_scientific, private-science and
private-law methods.

The results obtained and novelty. This\thesis is the first of its kind
comprehensive survey in the Republic of Belarus, in which topical theoretical,
legislative and law enforcement problems,of exemption from punishment for the
disease are considered (Article 92 of the Criminal Code of the Republic of Belarus).
The provisions defining the specificsyand the place of the studied norms in the
criminal law system are formulated. Based on the analysis of the practice of applying
Article 92 of the Criminal'Code of the Republic of Belarus, proposals have been
developed for introducing.changes and amendments to the legislation; the directions
of optimization of the®activity’ of the institutions of the penitentiary system were
revealed in the application of the rules on exemption from punishment for the
disease.

Recommendations for the wuse. Theoretical conclusions and practical
recommendations-of the research can be applied in the improvement of legislation,
law enforeement practice, and the educational process. The achieved results form the
basis forthe further research.

The area of application. Legislative activities, law enforcement practice,
research activities, educational process.
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