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WN.A. lamamynsckuli

O ENNHOOBPA3HOM NOAXOAE K LIENAM U 3AQAYAM
YrOnoBHO-NMPABOBOIO U ONEPATUBHO-PO3bICKHOIO 3AKOHOATENBCTBA

Ha eguHCTBO Lienen v 3agady onepaTyBHO-PO3bICKHOIO 1 YTONOBHOMO 3aKOHOAATENbCTBA paHee yxe 0bpallanoch BHUMaHue yye-
Hbix. Tak, A.M. LLimaTtos nonaraer, 4To 3agaum ykasaHHbIx oTpacnei aensiotcs obwwmmu. C.C. OBYNHCKM BbIAENAOTCA LIENW 1 3aadn
YIONIOBHOMO 3aKOHOAATENbCTBA, MMEIOLLME 3HauYeHne MexoTpacnesoro uHeTutyta OPL. [laHHoe cpaBHeHve no3BonseT BbisSBNATL Oa-
3VCHbIE TOYKM COMPUKOCHOBEHWS MEXY 3aKOHaMM, PETNaMEHTUPYIOLLIMW NPaBOMEPHOE NpUYMHEHWE Bpeaa npu nposeaeHun OPM.

®opmarbHo B cT. 2 YK Pecnybnikv benapycb MOXHO BblgenuTb ABe 3aAa4n: OxpaHy Mypa 1 6e30macHoCTY YenoBeyecTsa, colmans-
HbIX 0BBEKTOB OT NPECTYNHbIX NOCAraTENbCTB M NPEAYNPEXAEHNE NPECTYMHbIX NocAraTenscTB. CTOMT OTMETUTb, YTO MOHATUE «OXpaHay
04eHb 6r13koe No CMbICTY TEPMUHY «MPEQYNPEXAEHNEN 1 BbIPaXAeTCs B CO30AHNM YCIOBUA ANS HEOOMYLLEHNS HEraTUBHBIX M3MEHEHWIA
B 3aLyiaemom obbekTe. B 0bonx cryyasix pedb MAeT 0 AeSTENbHOCTH, KOTOpast MPELLECTBYET NPECTYMHOMY NOCAraTensCTBy.

TepmuH «npegynpexaeHney ouumansHo ynoTpebnseTcs B yronoBHOM 3akoHe 19 pa3 1 B OCHOBHOM CBS3aH C OBEAEHNEM [0
CBEOEHIS BUHOBHbIX, MHbIX ML, MPaBOOXPaHUTENbHbIX OPraHoB MHGOPMALN O BOMOXHOCTI HACTYNNEHNS BPEAHBIX MOCEACTBUIN.
MpeaynpeauTb 1 03HaYaeT 3abnaroBpeMEeHHO YBEOOMUTb, MPEA0CTEPEYb OT Yero-nnbo.

MMpenynpexaeHne NPecTynieHnin OTHOCUTCS U K Yncny OCHOBHbIX 3agad OP[] (cT. 3 3akoHa Pecnybnukn benapyce «O6 one-
PaTUBHO-PO3bICKHON fesTenbHOCTUY (aanee — 3akoH 06 OPLL)). BmecTe ¢ Tem cneayeT 0CTaHOBUTBCS HA HEKOTOPBIX OCODEHHOCTSIX.
Llerm OP[] no 06bemy 3HaunTenbHO MEHbLUE 3aay YroIOBHOTO 3akoHoAaTeNbCTBa. Mcxoas n3 cmeicna onpegenenns OPL k Ham oT-
HocsTes 3awuTa (B YK — oxpaHa) xku3Hu, 300poBbs, Npas, cBoOOZ 1 3aKOHHbIX MHTEPECOB rpaxaaH Pecnybnvkv Benapycb, MHOCTpaH-
HbIX rpaxaaH, nvy 6es rpaxaaHcTBa, NpaB W 3aKOHHbIX MHTEPECOB OpraH13aumin, COBCTBEHHOCTM OT MPECTYMHbIX NOCAraTensCTB,
obecneyeHne 6esonacHocTu obujecTa u rocygapcTea. OgHako no ceoemy couuansHoMy cMbicny uenu OPJ v 3agayum yronoeHoro
3aKoHa COBMajJatoT, @ TEPMUH «MPEAYNPEXAEHNE» B HUX COOTHOCUTCS Kak ObLLee 1 YacTHOE, K TOMY Ke OnepaTUBHO-PO3bICKHOE
npeaynpexaeHne (B OTNMYME OT YrONOBHO-NPABOBOI0) MOXET OCYLLECTBIIATLCS TOMNBKO OpraHamu, NepeymncneHHbIMm B CT. 12 3akoHa
06 OP[]. B onepaTuBHO-PO3bICKHOM 1 YTOTOBHOM 3aKOHOAATENBCTBE COAEPXKATCS M Apyrve Bnskue no STUMONOrMYECKOMY CMbICITY
CMOBOCOYETaHUST; «NPELOTBPALLEHNEY, KBLISIBNIEHNEY, «TIPECEYEHNEN, «PACKPBITUEY.

lpenoTBpaTUTb B PYCCKOM f3blke 03HaYaeT «3abrnaroBpeMeHHO YCTpaHnTb, 3apaHee 0TBpaTtUTby. B YK TepmuH «npegoTspa-
LeHve» BcTpevaetcs 11 pa3. C TOUKM 3peHUs YrONOBHOTO NMpaBa NpeoTBpaLLEHNe 3aKMYaeTCs B HEAOMYLLEHUW BbINONHEHUS 00b-
€KTMBHOW CTOPOHbI COCTaBa NPECTYNIEeHNs.

B 3akoHe 06 OP[] paccmatpuBaemblii TEPMUH MCMONb3YETCS ABa¥abl. B nepsom criyyae peyb MgeT 0 TOM, YTO MPUYMHEHHBINA
Bpez JOMKEH ObiTb MEHee 3HaunTeNbHbIM, YeM NMPEAOTBPALLAEMbIN, B Cy4ae BbIHYXOEHHOMO NPUYMHEHNS BPeaa NPaBoOOXPaHSEMbIM
WHTEpecaM LOMKHOCTHbIM NULIOM opraHa, ocywiecTansiowero OP[, nu6o koHduaeHTom npu nposegeHun OPM (ct. 19). Bo BTopom
Ccnyyae — 0 MPUHATAM Mep MO NMPEAOTBPALLEHMIO NPECTYMHOTO NOCAraTeNnbCTBA Ha XU3Hb, 30OPOBLE W UMYLLECTBO rpaxaaH, okasbl-
BALOLLMX WM OKa3bIBABLUMX COAECTBUE OpraHam, ocylectenstowum OPLL, npn BO3HMKHOBEHWM peanbHOM yrposbl (CT. 53). BmecTe ¢
TEM CTOMT OTMETUTb, YTO HEMOCPELCTBEHHO TAaKOW 3a4auM, Kak NPeAoTBpaLLeHre npectynneHni, B cT. 3 3akoHa 06 OP[] HeT. OgHako
YKa3aHHbI TEPMUH PAcKPLIBAETCS YEpe3 TaKyto 3aavy, Kak «BbISIBNIEHNE NPECTYNIEHNA», @ TAKKE «BbISBINIEHWNE rPaXaaH, Ux nog-
roTaBnMBaioLLmx». Ml 4enCTBUTENBHO, MPEACTABAETCA HEBO3MOXHbBIM MPEA0TBPATUTL NPECTYNNEHNE, ECIIN Neped STUM He BbISIBUTb
ML, KOTOPOE FOTOBUTCS MPUYNHUTD HEMPABOMEPHbI Bpes. VHbIMK crioBamu, yCunus COTPYAHWKOB OMepaTvBHbIX NOAPasneneHni
HanpaBreHbl Ha YCTAHOBMEHNE NPECTYMHbIX HAMEPEHUA LA N MPUHATUE MEP MO HEAOMYLLEHMIO HACTYMNEHNs BpeLa OXpaHseMbIM
3aKOHOM WHTepecaMm. A 3TO He YTO UHOe, KaK NPefoTBPALLEHNE NPECTYNNEHWI.

CnegytoLmin TEPMUH, KOTOPbIA Mbl pacCMOTPUM, — «mpeceyeHne». B «TonkoBom croBape pycckoro sibika» C./. Oxerosa
H.10. LLiBenoBoit Npeceyb 03HAYaET «MPEKPaTUTb Cpasy, OCTAHOBUTL PE3KMM BMELLATENbCTBOMY. [1peceyeHmne nMeeT MecTo, Koraa
MPECTYMHOE NOCAraTENbCTBO HAYano yke OCyLLEeCTBAATLCS B peanbHoM Bpemern. B YK gaHHbin TepmuH ynoTpebnsetcs 8 pas, v, kak
npaBuo, peyb WAET O CeLmanbHbIX cryvasix 0CBODOXAEHNS OT YrONOBHON OTBETCTBEHHOCTM.

Mo mHenuo C.C. ManaxoBa, npeceyeHne npecTynieHnin senseTcs rnasHon 3agaden OP[l. BmecTe ¢ TEM HEKOTOpbIE Y4YeHble
nonaratT, YTO YKa3aHHbIA TEPMUH MOXeT BbiTb MPUMEHEH Kak B MOMEHT Hayana COBEpLUEHNS NPOTUBONPABHbIX AEACTBUIA, TaK 1
Ha CTaZuM HEOKOHYEHHOTO NMPECTYNeHUs (MOKyLIEHNs), MMBO KOrga OHO YKe OKOHYEHO, HO Cpasy nocne ero copepLieHns. Mol nog-
pepxmvBaem Touky 3peHus I.C. LLkabuHa, KOTOPbI NOHMMAET Nof NPeceyYeHeM NpepbIBaHNE NPOLECca HEMOCPEACTBEHHOMO 1CMON-
HEeHWs MPECTYMHOTO NOCAraTenbCTBa, NOCKONMbKY MPeceyb NPECTYNEHNE NOCNE ero COBEPLUEHNS B NPUHLMMNE HEBO3MOXHO M TaKon
MOAXO/ SBMSAETCS HEBEPHBIM.

lpeceyeHne NPECTYNINEHNI 04eHb TECHO CBA3AHO C BbISIBIIEHWEM rPakaaH, X COBEPLLAIOLLMX, 1 3aKMIOYaeTCs B OKadaHUu BO3-
[ENCTBUS Ha onpedeneHHoe IULo (Tpynny nu) C Lenbio HEAOMYLLEHUS BO3MOXHOCTW A0BECTM [0 KOHLA Ha4yaToe NpecTynneHume v
HaCTYNNeHNs BpeaHbIX NOCneacTBui.

3acnyxuBaeT BHUMaHWS 1 TaKOM TEPMUH, KaK «packpbiTue» npectynnenui. B YK o ynotpebnsiercs nuwb eanHoxabl, B CT. 88,
rfie rOBOPUTCS O BO3MOXHOCTY OCBODOXOEHNS OT YrOMOBHOWM OTBETCTBEHHOCTY B CBS3M C AeATENbHbIM packasHueM. B geicTaytowem
3akoHe 06 OP[] yka3aHHbIN TEPMUH HE UCMONb3YETCS, NO3TOMY BO3HMKAET BOMPOC, Kakne MMEHHO AENCTBUS, HanpaBneHHbIe Ha pac-
KpbITWE MPECTYNMeHNs, BOIPKHO COBEPLUMTL NL0. BmecTe ¢ Tem CTouT 0TMeTUTb, YTO 0AHON 13 3agay OP[] aBnsieTcs BbisSBNEHWE
rpaxaaH, COBEpPLUMBLLMX MPecTynmneHne. M xoTs CnoBocoYeTaHne «packpbiTe NPeCcTynieHniny umeet cobupaTtenbHbIn xapakTep 1
BbIpaXaeTcs B yCTaHOBMEHUM (DaKTUYECKUX OBCTOATENBCTB Kak HEOKOHYEHHBIX MPECTYNMEHWIA, TaK W TEX, KOTOPbIE YXKE 3aBEPLLEHI.
BmecTe ¢ Tem HanpaBneH 3TOT NPOLIECC B NepBYI0 0vepedb Ha MPUBIIEYEHNE BUHOBHBIX JIUL, K YTOMOBHOWM OTBETCTBEHHOCTU M UMEHHO
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B 3TOM 3aKmnoyaeTcs ero ocobeHHoCTb. Kpome Toro, paccmaTpuBaeMblil TEPMUH MO CMbICTY COMpsiraeTcs ¢ Takon 3apadein OP[,
KaK «pO3bICK 0OBUHSIEMbIX, CKPBIBLUMXCS OT OpraHa yrofioBHOro NpecnefoBaHnst Unu Cyaa v (Unu) MECTOHAXOXAEHWE KOTOPbIX 3TUM
OpraHam Heu3BeCTHO, rpaxaaH, 6e3 BeCTu nponasLumX (6€3BECTHO MCHE3HYBLUMX), @ TAKKE OCYXAEHHBIX K HakadaHutoy. [oaTomy, Ha
Hall B3rnsig, NPUMEHMTENBHO K CT. 88 YK peub HyXHO BECTU O NpeOCTaBNEHUM Takol MHGopMaLmm, koTopast byaeT cnocobeTBoBaTh
YCTAHOBMEHWIO MPUYACTHOCTW BUHOBHBIX JUL| K COBEPLLEHHOMY MPOTUBOMPABHOMY LESHWIO, @ TaKKe YCTAHOBIEHMIO MECTOHAXOXze-
HS! BbILLIENEPEUMCIIEHHbIX MWL,

MonBoas UTOr Cka3aHHOMY, MOXHO CAEenaTh BbIBOA O TOM, YTO ynoTpebnsieMbie B YroONOBHOM M OMepaTUBHO-PO3bICKHOM 3a-
KOHOLATEeNbCTBE TEPMMHBI BOIKHbI MPUMEHATLCS U NOHUMATLCS eAMHO06pa3Ho. Mpy 3TOM TepMUHONOTUS, UCToNb3yemas B 3akoHe
06 OP[l, jomkHa COOTHOCUTLCS NIOTMYECKM C YrONOBHO-NPaBOBLIMU NONOXeHUsIMU. Kpome Toro, crefyeT 0TMETUTb, YTO B 3afadax
OP[] peub uget o npectynneHuu, a B cooteeTcTBum co cT. 10 YK umeHHO npectynneHne SBRSETCS OCHOBAHWEM NPUBMEYEHUS K
YronoBHOWN OTBETCTBEHHOCTMU.
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A.B. Slckesuy

CUTYALMOHHbIX NOAXOA B BOPLEE C NPECTYMHOCTbLIO

Mpouecc GopbObl ¢ NPECTYNMHOCTLIO NpeanonaraeT Hamnume TeopeTnyeckmx 0606LLeHi, HapaboTaHHbIX NPaKTUYECKON ae-
ATENbHOCTBLIO MPABOOXPaHUTENbHBLIX OpraHoB. K UX YuCIly MOXHO OTHECTU W MOHATUS «KPUMWHAmNbHAA CUTyauus», «onepaTuBHO-
PO3bICKHAs CUTYaLMs», «ONepaTUBHO-TAKTUYECKas CUTYaLMSy», «KPUMUHANMCTUYECKas CUTyaLmsy, «CNeACTBEHHas cuTyauusy. [at-
Hbl€ MOHATUS BBOAWUIUCD B HAYYHbI 0BOPOT Pa3NMYHLIMW OTPACTAMM 3HAHWIA 1 B TON I UHOW CTEMEHN OTPaXKani COCTOSHNE HayKu
Ha ONpeAerneHHoOM aTarne ee pa3suUThsS.

B yacTHOCTH, KpMMWHANBHAs cUTyaLus Kak Obl NpeawecTByeT OnepaTUBHO-PO3bICKHON U SBNSETCS OTPaXeHUeM COBOKYMHOCTM
TEX YCMOBWI 1 06CTOATENLCTB, KOTOPbIE CO3AAIOTCS KPUMUHAMBHBIM MOBEAEHNEM CyOBEKTOB NPECTYMHOW AeATeNbHOCTH, N (akTo-
pOB OnpeseneHHoN JeNCTBUTENBHOCTH, B KOTOPOW OHW MPOUCXOAAT Ha ONpefieneHHOM BPEMEHHOM NMPOMEXYTKE.

KpumuHanbHas cuTyaums BbISBNAETCS, kak MpaBuio, B MPOLIECCE OCYLLECTBIEHNS ONepaTMBHO-PO3bICKHON NBO CreaCTBEHHOM
BEATENbHOCTM U C MOMEHTA, KOrJja OHa CTaHOBUTCS M3BECTHON CYOBEKTY OCYLLECTBNEHWNS JAHHON LesTenbHOCTH, npnobpeTaeT cra-
TYC ONepaTMBHO-PO3bICKHON MO0 CNEACTBEHHOW CUTYaLuK.

Brepeble TEpMUH «OMepaTMBHO-PO3bICKHAs cuTyaums» Bbin npeanoxeH K. CMHMMOBBIM, KOTOPbLIM ONPEAENnin ee Kak COBO-
KyMHOCTb ycrioBuid 1 06CToATENbCTB, 0BYCNOBNMBAIOLMX OCYLLECTBMEHNE ONEePaTNBHO-PO3LICKHBIX MEPOMPUSATUI B ONPEAENEHHbIN
nepuoA B onpeaeneHHoM MecTe. [prMepHO B TO xe Bpemst B.J1. JlykalwosbiM 6610 NpeanokeHo NOHATUE «OnepaTMBHO-TaKTUYECKas
CUTYyaLmsI», KOTOPOE OTPaxarno CBefeHNs O NuLax, OCYLLEeCTBASIOLLMX NPOTUBOMPABHYIO [EATENbHOCTb, AaHHbIE O BO3MOXHOCTAX One-
paTUBHbIX NOAPa3aeneHuit, KOHKPETHbIE YCIIOBUS MECTa U BPEMEHM, B KOTOPbIX OCYLLIECTBISIOTCS ONepaTUBHO-PO3bICKHbIE MEPONPUS-
TUS, W s COMYTCTBYHOLLMX (DaKTOPOB, XapakTepu3ayHoLLNX KOHKPETHO KaXkayI0 CNIOXMBLLYIOCS ONepaTUBHO-PO3bICKHYIO CUTYaLMIO.

B Hactosiee Bpemsi B Teopuu OMEpaTMBHO-PO3bICKHON AEATENLHOCTU B OCHOBHOM WCMOSMb3yeTCs TEPMUH «OnepaTuBHO-
po3bickHas cuTyauus». Mo mHeHnto C.A. [laBblgoBa, MOHATMS «ONepaTyBHO-PO3bICKHAS CUTyaLMs» W «OnepaTMBHO-TaKTUYeCKas
CUTYaLusi» COOTHOCATCA Kak obLuee 1 yacTHoe. cxoas u3 aToro, onepaTMBHO-PO3BLICKHYI0 CUTYaLMIO OH OnpeaenseT kak cknagbl-
BalOLLYOCA N0 NOBOAY KPMMWHANBHOMO COBbITUS COBOKYMHOCTb MPOCTPAHCTBEHHO-BPEMEHHDIX U MHBIX (DaKTOPOB, XapaKTepU3yHoLLNX
NPOLIECC OCYLLECTBIEHNS ONepaTUBHO-PO3bICKHON JEATENLHOCTH, YCMNOBUS, B KOTOPLIX OHA OCYLLECTBSETCS, U OAHOBPEMEHHO OKa-
3bIBAOLLMX YNPABIIEHYECKOE BO3LENCTBUE HA ee OPraHn3aLmio 1 TakTUKY.

[.B. baxtees, paccmatpusas onpefenstoLme MOAENM COCTOAHNIA, BOHUKAIOLLWX B NPOLECCe OnepaTUBHO-PO3bICKHON, cred-
CTBEHHOW W 3KCMEPTHO-KPUMUHANUCTUYECKON OeATENbHOCTU, XapakTepuays BCE KPUMUHANMCTUYECKM 3HaYMMOe CBOeobpasne Kax-
B0 UX Pa3HOBIMOHOCTM, MonaraeT LienecoobpasHbiM onpeaensTb Ux Kak KpUMUHaNMCTYECKNE CUTYaLK.

OcHoBbI TEOPUM CIEACTBEHHbIX CUTYaLmiA Bbinn 3anoxeHsl B pabotax A.H. Bacunbesa, B.K. asro, A.H. Konechuuenko, B.E. Kop-
HoyxoBa, A.P. PatuHosa, P.C. benkuna, W.9. l'epacumosa, J1.5. Opankuna, .M. MysruHa, A.l. ®ununnosa v gp. Mmu cdopmmposaHa
TEPMUHONOIUS, UCCNEeA0BaHbI Pa3NnyHbIe acneKTbl NOHATUS CrIeLCTBEHHON CUTYaLMK, €€ COLepXaHus, KnaccudukaLmm, MecTa ykasaH-
HOW KaTeropun B CUCTEME KPUMUHANUCTUYECKIX 3HAHUW, NPeaNOXeHb! akTyanbHble HanpaBneHns AarnbHenLLero ee NccneoBaHus.

OpHako, HECMOTPS Ha 3HAUNTENbHOE KOMUYECTBO Hay4HbIX Mybnnkauuin no npobneme CyLHOCTM U COAep)aHus CriefCTBEHHOM
CUTYyaLun, 00 HACTOSILLEro BPEMEHU OTCYTCTBYET eAMHCTBO B3rMA40B MO JaHHOW npobnematuke. Tak, OCTalTCS AUCKYCCUOHHBIMM
BOMPOCHI O KONMYECTBE M COAEPXKaHNN KOMMOHEHTOB YKa3aHHOMW KaTeropum, BKIOYEHNN MO0 HEBKMIOYEHNN B MOHATUE W COepXKaHne
CNeACTBEHHOW CUTYaLMK ee OLEHKM criefoBaTenem 1 T. 4. Buautes, 4To BO MHOrOM pasnuyue noaxofoB K onpeseneHunio CneacTBeH-
HOM CUTyaLmMK CBA3aHO CO CIOXHbBIM XapaKkTepoM UCCreayemMoro obbekTa.

MOXHO MPeanonoXN1Tb, YTO KaTeropus «CregcTBEHHas CUTyauus» OTHOCUTCS He K C COBbITMIO MPecTynnexus, a Kk npoueccy
paccnefoBaHuUs 1 B 3TOM NMaHe MOXET CIYXWUTb B Ka4eCTBE JOMNOMHEHNS K UH(DOPMALIMOHHON OCHOBE paccnefoBaHWs NMPeCTynieHni
OTAerbHbIX BUAOB U rpynn. Mcxoas u3 aToro, CnefcTBEHHY0 CUTYaLMI0 MOXHO paccMaTpuBaTh Kak COBOKYMHOCTb YCMOBWIA, BO3HU-
KaloLLMX B NpoLiecce paccrefoBaHus U XxapakTepusyloLwmxcs CYMMON [0Ka3aTeNbCTBEHHON W MHOW MHEOPMAaLMK, HaXosALWencs B
pacnopshkeHun criefoBaTens Ha onpeseneHHbIl MOMEHT paccrnefoBaHus.

lMonBoAs UTOr U3NOXEHHOMY, OTMETUM, YTO CUTYaLMOHHbIN NOLAXOA NO3BONSAET COOTHOCUTL KpUMUHANbBHbIE NPOSIBNEHUS 1 0CO-
BEHHOCTI OCYLLECTBNEHUS NPAaBOOXPAHUTENBHON OEATENbHOCTH C LENbIO ONpeaeneHns anroputma AeicTuin CybbekToB BolsiBrie-
HWS, paccrnefoBaHNs NPECTYNNEHUA OTAENbHbLIX BULOB W rPYNN Ha onpefeneHHOM OTpeske BpeMeHH.
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