3aKJIF0YEHHOTO J0T0BOPA, TAK U HA OCHOBAHMHU aKTa 3aKOHOJATENbCTBA, B
YaCTHOCTH TIPH YCTYIKE MMYIIECTBEHHBIX MpPaB C OTCPOYKOH (paccpod-
KOIf) OIIaThl.

VJIK 347.152

/.B. I'anonenko

MPABA, CBOBO/Ibl U 3AKOHHBIE UHTEPECHI IMYHOCTH
B FPAXOAHCKOM NPABE KAK CAMOCTOATENbHbLIE OBbEKTbI
CYOAEBHOU 3ALLUUTbI

OpHuM u3 6a30BBIX MPUHIUIIOB IPakJaHCKOTO 3aKOHOAATENbCTBa Pec-
ny6muku benapycs, npemxycMoTpeHHBIX cT. 2 'paxnanckoro koxekca Pec-
ny6muku benapyck, sBIsieTcsl IPUHIMIT OECTIPENATCTBEHHOTO OCYIIECTBIIE-
HUSI TPKIAHCKHX IpaB, oOecredyeH s BOCCTaHOBJICHUs HapYIIEHHBIX IIpaB
n ux cyneonoi 3amutel. CyneOHas 3amunTa — OiHa U3 CaMbIX [IMBHJIN30BaH-
HBIX 1 3G deKTUBHBIX GopM oxpaHbl JmuHocTH. be3 addexTuBHON cyneo-
HOW 3allIMTHl yKa3aHHBIX NPAaBOBBIX KAaTErOpHi HEBO3MOXKHO 0OECIeunTh
MIPUBJICYEHHE JINII, AOIMYCTUBIINX HAPYIICHWE 3aKOHA, K IOPHANIECKON OT-
BETCTBEHHOCTH.

TpaauMoHHO B KauecTBE OOBEKTOB MPABOBOI OXpaHbI M 3aUTHI JINY-
HOCTH BBICTYIAIOT €€ MpaBa, CBOOOABI W 3aKOHHBIE MHTEpechl. Paccmarpu-
BaeMble KaTE€ropuH W3BECTHBI KAKJAOMY I'DaKAaHHHY, OJHAKO B IPaBOIO-
HUMaHHH MHOTUX OHHM IIPEACTAIOT KaK €MHBIA OOBEKT NPaBOBOW OXpaHbl U
3aIIUTHI ITYHOCTH.

JlauHplii QakT Ha NPOTSHKEHMH HE OJHOTO AECATHIIETHS MOPOXKIAET
JIUCKYCCHH CPEIH YYECHBIX-IIPABOBE/IOB, MIOCKOJIbKY B 3aKOHOJATEIbCTBE B
OCHOBHOM DAaCKpBIBACTCS COJEPKaHME JIMIIb KaTETOPHH «IIPaBO», a CO-
JIep)KaHWe U COOTHOIIEHHE KaTeropuil «CBOOOIBI» M «3aKOHHBIE MHTEpe-
ChI» Pa3pabaThIBAIOTCS] IPEUMYIIECTBEHHO B paMKax IOPHIMYECKOW JIOK-
TpuHBL. [loMHMO 3TOTO B psJe HOPMATHUBHBIX aKTOB NPEILyCMOTpPEHA CY-
neOHast opma 3allUTHl JIMIIb B OTHOIIEHHM IpPaB JMYHOCTH Oe3 ydera
cBO0OJI ¥ 3aKOHHBIX MHTEPECOB JMOO Ke JIMIIb B OTHOIIEHHH IIpaB U CBO-
6ox. Mcxonas w3 3TOro, MPHUBICYEHHE K IOPHINYECKOH OTBETCTBEHHOCTH
BHHOBHOTO 32 HapylIeHHe CBOOOJ M 3aKOHHBIX MHTEPECOB JIMIA SBISETCS
HEBO3MOXHBIM.

UYro kacaercs JieTallbHON TPaKTOBKM TEPMHHA «IIPaBO», TO OHA 3aKperie-
Ha B cT. 1 3akoHa Pecybmuku Benapych «O HOPMAaTHBHBIX IPaBOBBIX aKTax
Pecriyonukn benapycby», coriiacHo KOTOpOW IpaBo B OOBEKTHBHOM CMBICIIE
MPEJICTAaBICHO KaK CHCTEMa OOIIe00s3aTeNbHbIX HPaBWII MOBEICHUS, yCTa-
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HaBJIMBaEMbIX (CAHKIMOHUPYEMBIX) M 00ECIIeuNBaEeMbIX IOCYIapCTBOM B Iie-
JISIX pEeTyIMPOBAHMS OOMICCTBEHHBIX OTHOIICHHH.

HapaBHe ¢ mpaBoM CaMOCTOSATEIbHBIM OOBEKTOM CYyICOHOM 3alluThI
JUYHOCTH BBHICTYNAIOT ee cBoOombl. KaTeropus «cBoOOABI», B OTIHYHE OT
KaTeropru «IpaBo», B IOPUANYECKON JOKTPHHE pa3paboTaHa BechMa ciiabo.
MHorue uccleIoBaTeNN NAaHHBIX IPABOBBIX ()EHOMEHOB PAacCMATPHBAIOT
TIOHSTHSL «IIpaBa» M «CBOOOIBI» B KauecTBe paBHO3HAuHBIX. OjHAKO, Ha
HaIll B3TJIS/, TaKOe MHEHHE sBJsieTcss ommOouHeIM. Ecnm paccmarpuBaTh
CyOBEKTHBHOE IPaBO (KaK IOHsATHE HauOolsiee OJM3KOE 10 CMBICIOBOM Ha-
Tpy3Ke) B CBS3U €O CBOOOJNAMHM JIMTYHOCTH, TO CIIEAYET MMOJYEPKHYTH, UYTO B
KauecTBe CyObEKTHBHOIO IpaBa JIMYHOCTH BBICTYIIAET Y3aKOHEHHAsI BO3MOX-
HOCTh COBEpIIATh YTO-NI00, a CBOOOAA MPHUPaBHUBAETCS K HE3aBHCHMOCTH,
OTCYTCTBHIO OrpaHHM4eHuit u crecHeHH. Takum oOpa3oM, cBOOOA XapaKTe-
pu3yeTcss HanOOJBITNM MPOCTOPOM ISl TMIHOTO YCMOTPEHHS HHIUBU/IA.

[TpoGneMHBIM OCTaeTcst U BOIIPOC OTOOPa)KEHUsI KATErOpUH «3aKOHHBIE
HHTEpECh» B 3aKoHomatenbcTBe PecnyOmmkn bemapycs. DTo cBsizaHO B
MEPBYI0 Ouepesb C OTCYTCTBUEM ee€ JIeralbHOro omnpezaeneHus. CormacHo
OTHOW W3 JOKTPHHAIBHBIX TPaKTOBOK, paspaboraHHbXx B.B. Cy0odeBbiM,
T10/] 32aKOHHBIM MHTEPECOM CJIeJIyeT OHUMATh CTPEMJICHHE CYOhEeKTa I0JIb-
30BaThCS OMPEICICHHBIM COIMMAIHFHBIM OJIaroM M B HEKOTOPBIX CIIydasx 00-
pamaThes 3a 3alUTON K KOMIIETEHTHBIM OpraHaM B IEJIIX YJOBJIETBOPEHUS
HETPOTHUBOPEYAIINX HOpPMaM IIpaBa WHTEPECOB. B ropuandeckoil TOKTpUHe
BBICKA3bIBAIOTCS TOYKM 3PEHUS 10 MOBOJAY HEOOXOIUMOCTH HCKIIIOYEHUS
KaTerOpuH «3aKOHHBIA MHTEPEC)» M3 TEKCTa HOPMATHBHBIX MPABOBBIX aKTOB
Pecniyonuku benapyce. JlanHast Touka 3penust noanaepxusaercs B.H. bubu-
70, KoTopast B pabore «OTpakeHHE HHTEPECOB B IpaBe» OTMEYAET Cle-
JyIolllee: peannu3anus NpaBa IPUBOJUT K TOMY, YTO CyOBEKTHBHOE IPaBO U
3aKOHHBIE MHTEPECH CIMBAIOTCS B €IUHOE IIeJioe, 00pa3ys «HHINBHIYalIhb-
HOE TIPaBO», I03TOMY B 3aKOHOJATEIbCTBE BMECTO MOHATHUS «3aKOHHBIE UH-
TEpechD» MPEINOYTHTENbHEE HCIIOIh30BaTh IMOHITHE «CBOOOBI», IPUIEM B
TaKO¥ MOCIIeIOBATEIBPHOCTH: TIPaBa M CBOOOIbI CyOBEKTA.

OnHako, Ha HaIl B3TJISA, JAHHOE CYKICHHE SBISICTCS TUCKYCCHOHHBIM.
3aKoHHBIN MHTEpEC Urpaer 0coOylo pojib B MPaBOBOM O0ECHEUEHHUHU JINY-
HOCTH, TOCKOJIBKY OH SIBIIIETCS CBOETO POJa «IIpenrpaBoM». 3aKOHHBIC
HHTEPEChl JTUUYHOCTH BBICTYNAIOT B KaUeCTBE 0OBEKTOB CyJeOHOI 3aIUThI
B TpPaXXIAaHCKOM, aIMHHHCTPATHBHOM, YTOJIOBHOM M HWHBIX BHIAX CYIO-
MIPOU3BOJICTBA, Y€M MOJYEPKUBAETCS X 0c00as 3HaunMocTh. [Tpuuem He-
00XOAMMOCTH B peaH3alyy 3aKOHHBIX HHTEPECOB BOSHHUKAET MPEXKIIE BCETO
Tam, Te CyOBEKTUBHOIO IpaBa HEJOCTATOYHO JUISl 3alIMThl (PaKTHUECKHX
HHTEPECOB JINTHOCTH.

Tak, Hanpumep, B cOOTBETCTBUH cO CT. 12 'K HeHOpMaTUBHBIN akT ro-
CyJapCTBEHHOTO OpraHa WJIM OpraHa MECTHOTO YIPAaBJICHUS U CaMOYIpaB-
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JICHWd, HapylIaloIui I'pakAaHCKHUE MpaBa U OXpaHseMble 3aKOHOAATEINb-
HBIMH aKTaMH MHTEPECHI TPaXIaHWHA U (WIN) IOPUANIECKOTO JIUIA, MOXKET
OBITh NMPHU3HAH CYAOM HellelcTBUTENLHBIM. COOTBETCTBEHHO, 0€3 YSICHEHHUS
COJICpKaHUsI KaTETOPHU «OXPAHSIEMbIE 3aKOHOIATEIbHBIMU aKTaMHU MHTEpe-
CBl TpaXJaHWHAa W (WIN) IOPUIMYECKOrO JIMI@A», Peann3alus yKa3aHHOU
HOpPMBI Ha MPAKTUKE MOXET BBI3BATH CJIIOKHOCTH, YTO, B CBOIO OUE€pelb,
MOXET OCJIO)KHHUTbH NPHBJICYCHNE BUHOBHBIX JHI[ K TPAXXIaHCKO-TIPABOBOH
OTBETCTBEHHOCTH.

B mensix coBepIIeHCTBOBAHUS MEXaHM3Ma 3alIUTHI NIPaB M 3aKOHHBIX
WHTEPECOB TPaXIaH OT HENPaBOMEPHBIX AeHCTBHH (Oe3neiicTBus) rocy-
JTapPCTBEHHBIX OPTaHOB M JOJDKHOCTHBIX JIMI] IPEJIaraeM OTPa3uTh OCHOB-
HBIE TOJXOJbl K TOHMMAHHUIO KaTerOpuH «IpaBa, CBOOOIBI M 3aKOHHBIC
MHTEpECHl TpakAan» B nocraHosineHnn Ilnenyma Bepxosroro Cyna Pec-
myomuku bemapyce ot 24 nekabps 2009 r. Ne 11 «O mpuMeHEHHN cyaaMu
3aKOHOJATEIbCTBA, PETYIUPYIOUIETO 3aIIUTY IPaB U 3aKOHHBIX HHTEPECOB
rpaxk[aH, MPH PacCMOTPEHHH XKajo0 Ha HempaBOMEpHbIEe neiicTBus (6e3-
JIeficTBHE) TOCYAAPCTBEHHBIX OPTaHOB, MHBIX OPTaHM3alWH M JOJDKHOCT-
HBIX JIUI.

YK 347.19
A.A. I'paboeoii

COOTHOLLEHUE KOMI\!IEPHECKOVI
WU NPEANPUHUMATENBCKOU AEATENBHOCTHU

B Hayke Trpa)cIaHCKOTO MpaBa COOTHOIICHHE TMOHATHH «KOMMeEpYecKas
JIEATEIIbHOCTbY U «IPEIIPUHUMATEILCKAS JACATCIBHOCTDY SBIISCTCS TPE]I-
METOM IOCTOSIHHBIX TUCKyccHil. CeroJiHs, Kak M paHee, MpeANnPUHUMAIOTCS
MOTIBITKY MOJBECTU OJIHO TOHATHE TOJ APYTO€ U OMPENEIUTh UX KaK TOX-
nectBeHHBIE. [109TOMY TOJT MOHATHEM «KOMMEPIHSI» YacTO TOHUMAIOT JIF0-
OyI0 TPEIIPUHUMATEIBECKYIO JESITEIBHOCTh, KOTOpas OCYIIECTBISCTCA C
LENBI0 JOCTIKCHUS KOHOMUYECKHX PE3yIbTaTOB. B CBS3M ¢ 3TUM YacTo
BCTPEUAIOT TaKWe TMOHSATHUS, KaK «KOMMEpUECKHil OaHK», «KOMMepYecKoe
y4eOHOe 3aBe/IeHUEY, KKOMMEpPUECKoe MPEeaNpHiTHE», KKOMMepUYecKoe Ha-
3HaueHue» u np. C JaHHOW MO3WIMeN coramiaeTcsl U 3aKoHoAaTeNb. B va-
CTHOCTH, TII. 4 ['pakgaHCKOro KOJeKca YKpauHbI MOJ[ Ha3BaHUEM «XO03si-
CTBEHHas KOMMeEpUecKas ACATENbHOCTh (MPeAIPUHUMATEIBLCTBO)». OMHAKO
B JIOCTATOYHO IMOXOXHX KaTErOPHSIX, HECMOTPS HA UX CXOJICTBO, BCE XKE CY-
IIECTBYIOT OIpPECIICHHBIC pa3Jinyusi. B CBA3M C 3TUM BBI3BIBAET COMHECHHE
MO3MIHAS YICHBIX, KOTOPBIE TOJKYIOT KOMMEPYECKYIO W TpeANPHHAMATEIh-
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CKYIO JIeATENBHOCTD, KaK TOXJIeCTBeHHbIC MOHATHA. CornacHo 4. 1 cT. 42 'K
MIPEIIPUHIMATEIECTBO — ATO CaMOCTOSITENIbHAS, NHUIIMATHBHAS, CUCTEMa-
THYECKas, Ha COOCTBEHHBIM PUCK, XO35AWCTBEHHAS JIEATEILHOCTh, OCYIIE-
cTBIsieMas CyObEeKTaMH XO3SHCTBOBaHUA (NPEINPHHAMATEISIME) C IENBI0
JIOCTHXKEHHUS! SKOHOMHUYECKHX, COI[MAIBHBIX PEe3yJIbTaTOB U IOTYYECHUS
npuObLTH. VcXoAs W3 BBIMICH3IOKEHHOTO CIIEAYeT, YTO IMpeATNpHUHIMA-
TEJIbCTBOM CUMTAETCs JI00asi X03siicTBEHHAs JeSITeIbHOCTD.

B wactHOCTH, MO TIPEANPUHAMATENECKOW ESTEIPHOCTEI0 MOYXKHO pac-
CMaTpHUBaTh: MPOU3BOACTBEHHYIO JESITEIBHOCTh (MHHOBAI[MOHHYIO, HAYYHO-
TEXHUYECKYIO, MPOM3BOJICTBO TOBApOB, OKa3aHWE YCIYT, WHPOPMAIHOH-
HYI0, IPOM3BOACTBEHHOE MOTPeOIICHHE TOBAPOB); KOHCYIbTALIMOHHYIO Jiesi-
TeNBHOCTH (00IIee ynpaBieHne, aMIHACTPUPOBAHNE, (IHAHCOBOE YIpaB-
JICHWE, MapKeTHHT, KaJIpoBOe yIIpaBiieHHe, NHPOPMaIMOHHBIE TEXHOJIOTHH)
u 1p. [Ipu sTOM cnenyetr OTMETHTbh, 9TO TAHHBIN NepedeHb He SBISETCS HC-
YepIBIBAIOIINM, Belb CTPEMUTEIHHOE Pa3BUTHE OOIIECTBEHHBIX, SKOHOMU-
YeCKUX OTHOIICHWH M MH(POPMAIMOHHBIX TEXHOJOTHU NMPHUBOIAT K IIOCTO-
STHHOMY BO3HMKHOBEHMIO HOBBIX BHJIOB JIESTEIBHOCTH, KOTOPHIE HAJEICHBI
MpU3HAKaM{ TpeAnpHHAMaTenscTBa. OMHAKO TPEANPHHUMATEIHCTBO HE
CTOUT paccMaTpUBATh TOJIBKO KaK JEATeNbHOCTh. Beab 1eATeTbHOCTh eCTh U
cnoco0 X03sHCTBOBaHMSI, U YCIIOBHSI PHIHKA.

Uro xe KacaeTcsi KOMMEPUECKON NesITeIbHOCTH, TO, KaK M B MPEINpH-
HUMATEIbCKON NEATETHHOCTH, €€ MENBI0 SBISACTCS IMONydeHHE MPUOBLIH.
OpfHako, B OTIMYME OT MPEIIPUHHUMATENbCTBA, KOMMepUecKas JesiTelb-
HOCTB IMEET PS CHeIH()UISCKUX TIPH3HAKOB.

Amnanusupys padory I'.®. lllepmenepuya, E.A. CyxaHOB NpHIIIEN K BbI-
BOJIy, UTO TOPTOBOE TPABO — 3TO COBOKYIHOCTH HOPM YacTHOTO TIpaBa, Ko-
TOpble TPEAHA3HAYEHB! AJS PETyIHUPOBAHUS TOPrOBOr0 (KOMMEPUECKOIo)
000poTa, T. €. B3aNMOOTHOIIEHIH MTPO(peCCHOHATHHBIX KOMMEPCAHTOB.

B omimume OoT mpennpUHHUMATENbCKON NesSTeIbHOCTH, KOMMepdecKas
JIESITETFHOCTD OCYIIECTBIISIETCS. TOJBKO KaK MOCPETHIYECTBO MEXKITY ITPOU3-
BOJIUTEIISIMU M TIOTPEOUTENIMU NP 000pOTEe IKOHOMHYecKuX Ousar. B Ta-
KOM clTydae IOpUANYecKne W/WiIn (aKkTHIECKHe NEHCTBHSA, KOTOPHIE COBEp-
LIaeT NMOCPEIHUK (KOMMEPCAHT) OT CBOETr0 MMEHH, HEOOXOAMMO paccMaTpu-
BaTh KaK TOPTOBYIO JAEATENBHOCTh. [IpH 3TOM KOMMepUYecKWil HHTepec
MOCPEHUKA TIPH OCYILECTBICHHH IOPUIMYECKUX W/WIIM (HaKTUYEeCKUX AeH-
CTBHH 3aKITI0YACTCS B CHCTEMATHIECKOM MOJMYYCHUN MPUOBUIH (BO3HATPAXK-
JIEHUs1) 32 COBEPIICHUE TaKUX JIEHCTBUI.

JlaHHas OesTeNbHOCTh paccUWTaHa Ha HEOIPENESIEHHOE KOJNYECTBO
JIeficTBUH, LIeIbI0 KOTOPBIX SBISETCA MOCTOSHHOE MOJYy4YeHHE MpUOBLIH.
Crny4aifHOTO, XOTSI OBl M TOBTOPSIOMIETOCS COBEPIICHHS ACUCTBHM, HEIo-
CPEJCTBEHHO CBSI3aHHBIX C TOPTOBJIEH, SIBJIAETCS HEAOCTATOYHO, YTOOBI MO-
CJIeJTHHE PacCMaTPHUBAIINCH KaK KOMMepYecKast AeITeIbHOCTb.
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