OnHoit U3 ocTphIX MpoOneM sBIsieTCsT 00ecredeHne CONNaTIbHO-3KOHO-
MHYECKHX TIPaB OCYXJCHHBIX, B TOM YHCJIE UX PECOLMAIN3aINH OCIIe OTObI-
BaHMs Haka3aHus. [IepCreKTUBHBIM pellleHneM SBISIeTCS IPAKTUKa OTOBIBA-
HUS HaKa3aHMsl OCY>KJCHHBIMHU B YCIIOBHSX MCIPAaBUTEIBHBIX KOJIOHUH-TIOCE-
nennii (MKIT), kotopble obecnieunBaroT Hanboee ONTHMAIBHYIO a1alTalHio
K ycioBusiM cBoOoxpl. Ceromgust B ycnoBmsx WMKII orOpiBatoT HakazaHme
OCYKJIEHHBIE 32 MPECTYIUICHHS, COBEPIICHHBIE 110 HEOCTOPO)KHOCTH, a TaK-
K€ OCYXJIEHHbIE, CTABIINE Ha MyTh UCIPABICHUS U TEepeBeICHHbIE U3 HUC-
MIPAaBUTENBHBIX KOJIOHUH ISl JIHLL, BIIEPBbIE OTOBIBAIONINX HAKa3aHUE B BUJIE
JIMILIEHUS CBOOOIBI.

IIpu or6sIBanKu HakazaHus B ycioBusx MKII nmeroTcst HekoTopsle mo-
ciabieHust peXXuMa, IPU3BaHHBIE 0OJIErYyiTh BO3BPAIIECHHE OCYKICHHOTO B
o0ecTBo. B wacTHOCTH, OCYKI€HHBII HMEET BOBMOKHOCTH (B COOTBETCTBUU
C YCTaHOBJICHHBIMU TTPaBHIIAMH) HCIIOIB30BATh CPEACTBA MOOMIBHOMN CBA3H,
YTO TIO3BOJIAET OBITH B Kypce COOBITHH, KOTOPBIE TPOMCXOAAT 32 CTCHAMH HMC-
MIPABUTENBHOTO YUPEXAEHUs, MOJAEPKUBATh CBA3b C POACTBEHHUKAMU, HE
TEPATH CBSI3U C BHEIIHUM MUPOM.

Kpome Toro, ocyxeHHbIH HUMeeT BO3MOXKHOCTh IOJTy4aTh JEHEKHOE BO3HA-
TpaXk/ICHUE 3a TPYA U PaCIOPSKAThCs CBOMMU JEHEXKHBIMHU CPEICTBAMH, TUIAHU-
POBaTh CBOM pacXo/bl Ha IPHOOPETEHNE MTPOIYKTOB ITUTAHHS, ONCKIbI U BEIIEH,
HE 3alpeleHHbIX K HCIOJIb30BAHUIO, HOCUTH OJEXKTY, IPUHATYIO B TpakaaH-
CKOM 00MXO7I€, UTO CBUJIETENBCTBYET O BO3MOMKHOCTH OCY’KICHHOTO PEaTU30BbI-
BaTh CBOU MPaBa KaK IpakJaHNHA. Takxke OCyKICHHBIE MOITY4aroT MEJUIIMHCKOE
obecrieyeHre B yCIIOBUAX PAHOHHBIX YUPEKICHHI 31paBOOXPaHEHHSL.

Takum 00pa3oM, MOXKHO C/IeNIaTh BBIBOJ, YTO BO3MOXKHOCTH IE€PEBOa IS
oTObIBaHUS Haka3aHus B ycroBusax MKII oka3pIBaeT MOJIOKUTETBHOE BIUSHHIE
Ha BOCCTaHOBJIEHHE COLMANIBHBIX CBSI3€i C OOLIECTBOM M SBIISETCS EPCHEK-
TUBHBIM HanpaBiieHHeM jaesternpHocTH Y C Pecnyonuku Benapyck mo pearni-
3al[MU COLMAIbHO-IKOHOMHYECKHX IIPAB U CBOOO/I YeIOBEKa 1 IPaXKJaHHHA.

VIIK 342.736

A.A. Bopoukesuu

KOHCTUTYLUMOHHASA XANNOBA KAK CTOCOB PA3PELLEHUA
KOHCTUTYLIMOHHbIX CITOPOB U KOH®ITUKTOB

PecniyOnmka Bemapyck siBisieTcss MpaBOBBIM M COLMANIBHBIM TOCYAAp-
CTBOM, B KOTOPOM Y€JIOBEK, €ro IpaBa, CBOOO/bI U FapaHTHH UX pealn3alyy,
npexycMoTpeHHble KoHcTuTymel, 3akoHaMi ¥ MEXIyHapOAHBIMHU 00s13a-
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TENBCTBAMH HAIIEr0 TOCYAapCTBa, SIBISIFOTCS BBICIICH [EHHOCTBIO U LIEJBIO
oO1iecTBa 1 rocyapcTaa.

OnHako Ha MPAKTUKE HE BCET/A BBHIIICHA3BaHHBIC TAPAHTHU PEATTH3YIOTCS
HaJUIeKalM 00pa3oM ¢ TIepBoro pasa. B Takux ciyuasx rpaxiaHe HyXzaa-
I0TCS B JIONIOJIHUTENILHON 3aIMTE CBOMX IPaB ¥ cBOOO, KOTOpast oOecrieunBa-
eTcsl pa3INYHBIMU OpraHaMy, B TOM 4nciie cynamu PeciryOnuku benmapyce.

WHorna ropuandecknii KOHOIMKT BOSHUKAET MEX/TY TPAKIAHUHOM U TOCy-
JIApCTBOM 10 MOBOJLY HapyIIEHHs MOCISHAM €T0 OCHOBHOH 00513aHHOCTH — 1O
00ecreueH IO 1 3alliTe MpaB U CBOOO IMYHOCTH, 3aKperuieHHbIX B KoHcTHTY-
1. B nanHOM Citydae nosiBiseTcst HeoOXOIMMOCTh pa3pelieHust KOH(IMKTa Ha
6onee BricOKOM ypoBHEe — KoHcTutyrmonnsiM Cynom Pecry6nuku benmapycs.
Paccmotpenne takux crnopoB KoHcrutyimonHeM Cyj0M yCHIHBAET 3aLIUTY
3aKOHHBIX IIPaB ¥ HHTEPECOB I'PaXK/IaH, 00ECIIeYnBaET PaBEHCTBO B MacIITabax
BCel CTpaHbl, MIOAYECPKHUBACT KOHCTHTyHHOHHLIﬁ YPOBEHDL 3allIUThI.

KoHCTuTyIIMOHHBIE CITOPBI B CBOEM Pa3BUTHU IPOXOAAT JIBE CTAAUH: I10-
CJIe U3/1aHMs aKTa, YIIEMJISIONIEro KOHCTUTYIIMOHHBIE TIpaBa U CBOOO/IbI JINY-
HOCTH, CIIOp CYIIECTBYET KaK COLUAIbHbBIN KOH(QIUKT B OTHOMICHHUSX MEXIY
TOCYJapcTBOM KaK COIIMAIBGHBIM WHCTHUTYTOM U a0CTPAKTHOH JMYHOCTBHIO;
MoCJIe IPUMEHEHHUS TAaKOT'0 3aKOHA K KOHKPETHOMY JINITY — IEPEXOIUT B IOpU-
JMYECKYIO INIOCKOCTh U MOXET ObITh pasperieH B Koncturynuonnom Cyne
KaK HEe3aBUCHMOM CyneOHOM oprane. [TosTomy goimkeH ObITh pa3paboTaH
MOPSJOK MHUIHAIIMY PACCMOTPEHNUS TAKUX CIIOPOB IpakaHaMH, HalpuMep,
MyTEeM TOJIa4H KajIoOBbl.

OnHako, aHanM3upys 3aKoHonaresnbcTBO PecmyOnuku benapych, Mbl
CTAJIKMBAaeMCs JIMIIb C ONpPEICICHUEM JKaJIOOBbI, COepXKAMMUMCS B 3aKOHE
Pecniyomuku Benapych ot 18 uromst 2011 1. Ne 300-3 «O6 obOpartieHusIX rpax-
JlaH ¥ I0puandeckux Juipy». OTcroa cIeayeT, YTo KOHCTUTYIIMOHHA XKanoba
KaK (opMma peanusaliy J0CTyIa rpaxaaH K KOHCTUTYLIHOHHOMY IpaBoCy-
JIMIO 3aKOHOJIAaTeNIbHO HE TIPESyCMOTPEHA.

Tem He MeHee MUPOBBIE TCHACHIMN Pa3BUTHSI KOHCTUTYI[MIOHHOTO KOH-
TPOJISl TIOKa3bIBAIOT, YTO Haubojee pacHpOCTPaHEHHBIM BHUJIOM OCTYyIIa
TpaXAaH K KOHCTUTYIIMOHHOMY HPaBOCYIHIO SIBISIETCS KOHCTHUTYLMOHHAS
xannoba. OZHaKo B Pa3IMYHBIX CTPaHaX 3aKOHOJATENILHOE 3aKpeIUICHHE Ipa-
Ba I10Jja41 KOHCTUTYIMOHHOH ’kajio0b! IMeeT cBon ocobenHocTH. Hampumep,
B llIBeitnapuu, [lopryranuu npusHaeTcsi MpaBo KOHCTUTYIIMOHHOW Kaslo0bI
TPaXAAHCKUX CyOBEKTOB, HO IMOJIOKEHUE O CyAeOHOW 3alliuTe MpaB M CBO-
601 MMYHOCTH CHOPMYITMPOBAHO B KOHCTUTYIMSAX HA3BAaHHBIX TOCYIApCTB B
MPUHITUIIE TaK ke, kKak U B Koncrutyuu Pecnyonuku benapych — 6e3 cre-
[IMAJIBHOTO 3aKPETICHNS] BO3MOKHOCTH M09l KOHCTUTYLIMOHHOMN >KaJI00BI.
OpHako KOHCTUTYLUH OOJBIINHCTBA TOCYyAAapCTB, BKItoyas [epmanuto, Hc-
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naHuo, Poccuto, comepkar ctaTpio, B KOTOPOH Hapsay ¢ oOIIell HopMon o
cyneOHOIt 3a1MTe MMeeTcsl HEOCPEACTBEHHOE WM KOCBEHHOE YKa3aHUe Ha
IIPaBO KOHCTUTYIIMOHHOI XKaIo0bl.

B cBsI3u ¢ N3110)KEHHBIM 11€71€C000pa3HO B JalIbHEHIIEM PaCCMOTPETH JAaH-
HBIIf CIOCOO 3aIIUTHI B LIEJIOM KaK HHCTUTYT, CyLIECTBYIOIINI B MUpE U Ha 0a3e
9TOTO OLICHUTBH LIeJIECO00Pa3HOCTE ero BBeAeHus B PeciryOnuke benapycs.

Tak, KOHCTUTYIIMOHHAs )KaJ100a IIpeCTaBIIsIeT CO00i OOpaleHe B OpraHbl
KOHCTUTYIIMOHHOTO INIPAaBOCYAUS MO MOBOAY HAPYLIEHUS KOHCTUTYIIMOHHBIX
npaB TpaxaaH. [Ipnyem pemienue no KOHCTUTYIIMOHHOM jkajio0e nMeeT He NH-
JUBUAyalIbHBIN, 8 OOIIHI XapakTep, T. €. pacpoCTPaHAETCS Ha BCEX JIUIL, TIpa-
Ba KOTOPBIX MOT'YT OBITh HAPYIIIEHBI IEHCTBUEM HEKOHCTUTYIIHOHHOTO aKTa.

COOTBETCTBEHHO NOPSAIOK PACCMOTPEHUS! KOHCTUTYIHMOHHBIX >Kalo0
JIOJDKEH HMMETh OmpenesieHHble ocoOeHHocTH. Hambosee cymiecTBeHHOM
0COOEHHOCTBIO Ha Ha4daJbHOM 3Talle, Ha HAlll B3MJIAZ, BBICTYIAET HAJIWIHE
TaK Ha3bIBAEMBIX (PHUIBTPOB, C TOMOIIBIO KOTOPBIX KOHCTUTYLMOHHBIH Cy/
0CBODOOX/IaeTCSl OT HeperpyKEHHOCTH, BBHI3BAHHONW HEOOXOIMMOCTBIO pac-
CMOTPEHHUS HE BXOISIINX B €r0 KOMIIETCHIIMIO O0paIeHNH, YTO TO3BOJISIET
COCPEIOTOYUTH CBOE BHUMAHHE HIMEHHO Ha MPobieMax KOHCTUTYLIHOHHOCTH
MIPAaBOBBIX aKTOB. TakMMU (GMIIBTpaMu JUIS OIIPEAEIIECHHS IOPUCIUKINN CyAa,
KaK IIPaBUJIO, BBICTYTAIOT COTPYAHUKH CEKPETApUaTOB CyN0B, TPYMIIbI Cynen
UM CyAbsl eAMHONMYHO. Hapsany ¢ 1aHHOM CUCTEMON pa3rpy3Ku KOHCTUTY-
IIMOHHBIX CY/IOB MOXKET OBITh Ha3BaH KOCBEHHBII JOCTYII TpaX/laH K KOHCTH-
TyIIUOHHOMY IIPAaBOCYJUIO, KOTOPBIN NPHUMEHSETCS] B HAllleM TOCyIapCTBe.
Tak xak B Pecmybnuke Benmapych OTCyTCTBYeT mpaBo Tpa)xaaH Ha Mojaady
KOHCTUTYIIMOHHOH KaJ00bl, HEOOXOANMBI HHBIC IPAaBOBBIE MEXAHU3MBI, CIIO-
COOHBIE 3aMEHUTh KOHCTHUTYLIMOHHYIO JKao0y.

B Hacrosmiee BpeMs rpaxaaHe MOTYT peain30BaTh CBOE MPaBO KOCBEH-
Horo obOpamenus B Korcrutymmonnsiit Cyx criexyromuM obpasoM. ['paxk-
JlaHe MMeEIoT mpaBo obOpamiarbess B Koncturynuonusld Cy TONBKO uepes
YIOJIHOMOUYCHHBIX CYOBEKTOB, K KOTOphIM oTHOcsATCS IIpesmnent Pecry6-
nuku benapyce, 00e manarsl HarnmonaneHoro cobpanus, Bepxosubiit Cyn
u CoBer MunuCTpoB. i 3TOr0 OHM MOJAIOT WHUIIMATUBHOE OOpalleHue
¢ pocs00ii TPOBECTH MPOBEPKY KOHCTUTYIMOHHOCTH akTa. Jlanee manHoe
oOparieHne J0HKHO MPOWTH aHAJIOTMYHYIO Npouenaypy (uibrpanuu c mno-
CIEYIOUMM MIPUHATHEM PELUIEHUSI O BO3SMOKHOCTH BHECEHHS MTPEIJIOKECHUN
rocylapcTBeHHbIX opraHoB B Koncturynnonnsii Cyx.

[To pe3ynbTaTam MpoBeAEHHOTO aHAIN3a MOXKET OBITh ClIeJIaH BBIBOJ O Iie-
J1ec000pa3HOCTH IpeI0CTaBIeHHs rpakaanam Peciryomuku benapych BO3MOX-
HocTH oOpamieHust B Koncturynuonnsiii Cyn mocpecTBoM NpsiMOi Hojgadn
KOHCTHTYLIMOHHOM >KaJloObI JUIs 3aIIUThI CBOMX 3aKOHHBIX IIPaB M HHTEPECOB B
CiTy4ae BO3HHKHOBCHHSI KOHCTUTYIIHOHHBIX KOH(uKkTOB. Ha Ham B3mmsizn, 3a-
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KpEIUICHHE W Pa3BUTHE MHCTUTYTa KOHCTHTYLIMOHHOM >Kalo0bl UMEET CyIie-
CTBEHHOE 3Ha4YeHue JUIsi (GOPMHUPOBAHKS IIPABOBOTO TOCY/IAPCTBA, YKPEIUICHUS
KOHCTHTYIIMOHHOW 3aKOHHOCTH, TaK KaK KOHCTHTYLIMOHHAS )kajio0a SBISETCS
CPEICTBOM 3aIUTHl KAK HHAWBHUIYaJbHBIX IIPaB ¥ CBOOOM IpaXkJaH, TaK H ITy-
OMMYHBIX MHTEPECOB M KOHCTUTYI[MOHHOTO IIPABOMNOPsKA B IefioM. Takxke
KOHCTHTYIIMOHHAS ’Ka00a MOXeT BBICTYIIATh OTHAM 13 3(P(hEKTUBHBIX CIIOCO-
00B pa3peleHus] KOHCTUTYIIMOHHBIX CIIOPOB U KOH()JIMKTOB.

YK 347.626
A.H. Bvickpeoues

OCHOBAHMSA U3MEHEHMSA YCNOBUIA EPAYHOIO JOrOBOPA
KAK CNOCOBA PETYNMPOBAHUA UMYLLECTBEHHbIX MPAB CYMNPYIrOB

B Koncrutyunu PecnyOnuku benapych 3HauMTEIbHOE MECTO OTBE/IEHO
mpaBaM, cBoOO/aM M 00sS3aHHOCTSM UYeIOBeKa M TpakIaHnHa. B Heil 3akpe-
TUIEH BECh 00BbEM KJIACCHUECKHX ITPpaB U cB000/. VIMyIiecTBeHHbIE 1 JINYHbIE
HEUMYIIIECTBEHHBIE IIPaBa CYIPYIOB HE SIBIIIOTCS UCKIIOUEHUEM. YPEryiu-
POBaTh MX MO’KHO HE TOJIEKO C IOMOIIBIO TIPaBOBBIX NPEANTUCaHHN, HO U OJa-
rogapsi OpauHOMY JOTOBODY.

[IpaBo cympyroB camOCTOSITENFHO OIPEACISITH CBOM HMYIIECTBEHHBIE
npaBa ¥ 0053aHHOCTH B TIEPHOJ Opaka M MOCJE €0 PACTOPKEHHS IyTEM 3a-
KJIFOUeHMs OpavHOro JIOroBopa rapantupoBaHo cT. 13 Koxekca PecmyOnuku
Benapych o Opake u cembe. OtHaKoO HE BCera CTOPOHBI OpagHOTO JIOTOBOpA
MOTYT IpPEeAyTazarh, KaK CIOXKHUTCSA UX AajJbHEWIIas >KU3Hb U KakKUM o0pa-
30M OyIyT HCIIONHATHCS YCIOBHS, ONpeieNieHHbIe UMU B JoroBope. [loato-
My cT. 13 KoBC onpeneneno, uro 6padHblii JOTOBOP MOXET OBITh U3MEHEH
WK paCTOPTHYT IO B3aUMHOMY COITIACUIO JIMIIaMH, BCTYIIAlOIUMU B 6pa1<,
CyIIpyTaMH — J0 pacTOpXXCHHUs Opaka, a Takke OBIBIIMMHU CYIpyTraMH — BO
BpeMs NIEHCTBUS OpadHOTO JOTOBOpa B (popMe M MOPAIKE, MPETyCMOTPEH-
HBIX JIJIsI 3aKJIFOUEHUST OPavHOro JJOroBopa, B rodoe Bpems. CornamieHue 00
W3MEHEHUHU WM PACTOPKEHUH OpPavHOTO JOTOBOpPA JOJDKHO COBEPIIATHCS B
MUCBMEHHOU (hopMe ¢ 00s13aTeNIbHBIM HOTAPUAILHBIM YIOCTOBEPEHHEM.

Ecnu cynpyru He TOCTUIIIH B3aUMHOTO CODIACHS 00 M3MEHCHHUHU YCIIOBHIA
OpagHOTO TOTOBOpA, TO OIWH U3 HUX BIIpaBe 00paTUTHCS B CYI C TpeOOBaHH-
eM 00 U3MEHEHUH WU PAaCTOPKEHUH JIOTOBOPA.

B ciygae m3MeHeHHs OpavHOTO JAOTOBOpA IpaBa M 00S3aHHOCTH CYTIPY-
TOB HAaUMHAIOT JIeHICTBOBATH B I3MEHEHHOM Buzie. Hanpumep, cympyr o0s13a-
cs1 1o OpavHOMY JIOTOBOPY BBIIEIATH HA COJIEpKaHUE CBOUX AETel U Cynpyru
40 % oT Bcex CBOMX JIOXOJOB, OIHAKO B CBS3U C TE€M, UTO €r0 MaTepHaIbHOe
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