Ka, KaKAbIH U3 YKa3aHHBIX CyOBEKTOB pelIaeT y3KOBEIOMCTBEHHbIC 3a/IaUH;
OTMEYaeTCsl HeJOCTATOUHBIH NPABOBOM CTaTyC YrOJOBHO-UCIIONHUTEIbHBIX
WHCIIEKIMH; HENOBCEMECTHO aKTMBHO HCIIOJB3YETCsl MPaKTHKa 00)ajioBa-
HUS OpraHaMU MPOKYpPaTyphl HE3aKOHHBIX CYA€OHBIX PELICHHUIN).

VJIK 343.3
C.M. Cmaneséckuii

NPABOBOE MNONOXEHUE 3AKNIOYEHHbIX MO CTPAXY
N0 3AKOHOLATENbCTBY 3APYBEXHbIX CTPAH

[IpaBoBOE MONOKEHNE JTMYHOCTH B JFOOOM 0OILIECTBE BO MHOTOM OIIpe-
JIeNsieTCs SKOHOMUYECKON OCHOBOM KOHKPETHOIO FOCY1apCTBa.

C ocyIecTBIeHHEM KOHCTUTYIIMOHHOTO NPHHIUINA Pa3esieHus] BIacTen
BO MHOTHX 3apyOeKHBIX CTpaHaX yKpeIuiIiach He3aBUCUMOCTh Cy/1eOHO#l Bila-
CTH, YTO HOCIY>KWJIO JJIbHEHIIIEMY YTBEPIKICHUIO CYAeOHBIX TapaHTHH 1 MO-
CJIe/IOBATEIbHOMY COOJIIOACHHIO ITPHUHIIUIIA ITPE3yMITIIUA HEBHHOBHOCTH.

B pasHBIX cTpaHax IMOJHOMOYHUS OPTaHOB MOJHIINN, IPOKYPATYpPhI U Cy-
Ila, Kacarolllhecsl BOIIpOca MPUMEHEHHs Mephl IPECeUeHHs B BUIE apecTa
WIH 3aKTIOYCHHS TI0J CTPaxy, pa3nudHele. Kpome Toro, cymiecTByeT pas-
HBIA TIOPSIIOK MHALUUPOBAHUS MPOIEAYPHl NPUHATHA CyIeOHOTO PEIICHHS
00 apecTe JHIa WU 3aKIF0YSHAN €T MOJT CTPaXKYy.

B crpanax oOmero mpaBa, HampuMmep B BemmkoOpuranum, Kaname u
CIIIA, numo, KOTOpoe 3aJepikKaHo MOJUIHEeH U B OTHOIIEHHH KOTOPOIO CY-
LIECTBYET HEOOXOJMMOCTh MPUMEHEHHSI MEphl IpeceueHHs B BUJE COJEp-
YKaHUsI [10]] CTPaXKEH, JIOJDKHO OBITH B CPOYHOM IMOPSIJIKE TOCTABIICHO B CY/I.

B ctpanax oOmiero mpaBa HU MOJHUIUS, HA MPOKYPOP HE BBIHOCHUT TO-
CTaHOBJIEHUsI 00 apecTe. BMecTo 3TOro mpoxypop B Xo/i¢ YCTHOro Cye0HO-
ro 3ace/laHus JODKEH yOequTh CyIbI0 B TOM, YTO OCTaBUTH 3aJI€PHKAHHOTO
(To103peBaeMoro Wik OOBUHSAEMOTO) IO CTpakel HeoOXOauMO JIHOO0 JIIs
TOTO, YTOOBI 00ECTICYUTD €ro SABKY U y4acTHs B TpoIiecce, 00 B MHTE-
pecax o0IIecTBEHHOI 0€301TacHOCTH.

B lNomnanauu apect BO3MOKEH MpU BO30YXKICHUU YTOJOBHOTO Jefa ¢
caHkiu cyapu. [lomumerickoe 3amepikaHie C JOCTaBKOH B ITOJIUIHIO BO3-
MOJKHO, KaK MpaBmio, Ha 2-3 cyTok. IIpu 3ToM ropuauueckoil rapaHTuei
HEOOOCHOBAaHHOTO 3aJiep)KaHUs SBISIETCS TPAaBO 3aJepKaHHOTO TpedoBaTh
HEMEeJUIEHHON TOCTaBKHU €ro K Cy/Abe JUIS pelleHHs BOIpoca O IpaBOMEPHO-
CTH 3aJIepKaHMUS.

B yronoBaoM npouecce Mranuu pasnudarorcs apect u 3ajaepxanue. Cy-
neOHast oMM UMEeT NMPaBO NPOU3BOJUTE M TO M Apyroe. Apect jpomyc-
TUM, €CJIM IpecTyIyieHue oueBuaHO. [lonuus o0s3aHa JOCTaBUTh apecTo-
BAaHHOTO B TeueHHe 24 4acoB K MPOKYPOPY WIN HPETOPY, KOTOPHIA MOXKET
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HaMpaBUTh JEJ0 B CyX ISl PACCMOTPEHHUS B MOPSAKE «IIPOLEAYpHl HEro-
CPEACTBEHHOTO BBI30Ba» HMJIM BBHIHECTH MOCTAHOBJEHHE 00 apecTe Ha CPOK
1o 20 nHel. 3ajnepxaHHUe MPUMEHSAETCS, €CNU JIMIO MOJ03pPEBaeTCs B CO-
BEPUIEHUH TSHKKOTO MPECTYIUICHHs], HO He OBbLIO 3aCTHUTHYTO Ha MecTe Ipe-
crymnenus. O 3aepKaHUU MOJUIMA B TeueHHe 48 4acoB M3BEIAET MPOKY-
popa WM mperopa, KOTOPBIHA elie B TeueHHe 48 4acoB 00s3aH JOTPOCUTH
3a7iep’)KaHHOTO W TIPHUHATH pemeHne o0 apecte. IIpokypop mmeer mpaBo
IPUMEHUTh TPEABAPUTEIBHOE 3aKIIOYCHHE I0J CTpaxy Ha cpok 1o 40
IHeH, a mpetop — 1o 30 gHeH, ogHAaKo Hanboee IMHUPOKUMHE TTIOJTHOMOYUSIMHU
10 TPUMEHEHUIO IPEABAPUTEILHOTO 3aKIIOUCHUS I0J[ CTpaxy oOmamaeT
CJIEICTBEHHBIN Cyabs, Benymuii hopManbHoe cieactsre. Cpoku npenBapu-
TEJIFHOTO 3aKIIFOUCHHSI MOTYT COCTABIISATH 10 2 JIET.

HTanssHCKOE 3aKOHOJATENBCTBO MPEANUCHIBAET, YTO MPEIBApUTEIHLHOE
3aKJIIOYEHNE BO3MOXKHO TOJIBKO TPH HAMYHM CEPbE3HBIX JOKAa3aTeNIbCTB
BHHBI, @ HE POCTOr0 MOA03PEHNUS JIHIA, B OTHOIIEHHH KOTOPOTO CY/bs BbI-
Oupaet Mepy npeceyeHus. MranbsHCKoe 3aKOHOIATEIbCTBO TAKXKE YCTaHAB-
JIMBAET JIOBOJILHO JKECTKHE TPeOOBaHMS K JOKA3aTENbCTBAM, MPEICTABIsIC-
MBIM CyJIb€, YTOOBI OLIEHUTb, CYLIECTBYIOT JIM CEPbE3HbIE JJOKA3aTEIbCTBA
BHHBI 3aJIep’KaHHOT0. B wacTHOCTH, M300Myaroie MOKa3aHHs, MOJIyYeH-
HBIE OT 3aJIeP>KaHHOTO JINOO OT APYrMX MOAO3PEBAEMBIX IO JAHHOMY JEINy,
JIOJDKHBI MTOATBEPIKAATHCS JPYTUMH JoKa3zaTenbcTBamu (cT. 273, 192 VIIK
Wranuu). 3aKOHOIATENBCTBO 3allpelIaeT CyAbe MPU pEIIeHHH BOIpoca O
MIPeABapPUTEIHHOM 3aKJIIOUCHUN HCIIOJIb30BaTh MOKA3aHUS C UY)XKHX CJIOB,
€CII CBHJIETENIb HE MOYKET Ha3BaTh MCTOYHUK CBOEH MHQOpMaIMK; Mokasa-
HUsl MHpOpMaTopa (areHta NOJMIMH), €CIM NaHHBIH MH(OpMaTop He ObLI
JIONPOIIIEH B KAU€CTBE CBUETEIS; 3alUCH TeIe()OHHBIX TIEPETOBOPOB, E€CIN
OHM IIOJIy4EHBI HE B COOTBETCTBUHU C YCTAHOBJICHHOM 3aKOHOM IIPOLIEAYPOH.

OnHUMH U3 CaMBIX CEPbE3HBIX MEp MpEecedeHUs], IPUMEHIEMBIX K Ipe-
CTYIHUKY B TIEPHO]l TIPEIBAPUTEIFHOTO CIEACTBUS B [ epMaHny, SBIAIOTCS
3aJiepKaHUe U apecT.

CynebHoe pelieHre 0 IpeJBapuTeIbHOM 3aKIIIOUEHUH BO3MOXKHO TOJBKO
TIPY HUTMYUH CYIIECTBEHHBIX OCHOBAaHHH I MOAO3PEHUH 1 B CIIydae, Korjaa
3aKIIIOYEHNE HE SIBISIETCS JUCIIPOIIOPIHOHAIBLHEIM BO3MOXKHOMY HaKa3aHHIO
3a mpecTyIuieHue. J0KHBI CyIecTBOBAaTh TakKXKe JOCTAaTOUHBIE OCHOBAHUS
ToJIaraTh, YT0 OOBHHSIEMBII MOXKET MOIBITATHCS CKPBITHCS, IOMEIATh ITPOBe-
JICHUIO PAcCIIeI0OBAHMS MM COBEPIIUTH HOBOE NPECTYIUICHHUE.

Cpok cozepskaHusl O CTPakei 10 3aKOHY COCTaBJIAeT 6 MecAleB, HO
OH MOXeET OBITh NPOJUIEH Ha OCHOBAHUM CyAeOHOro pelleHus. B cioydae He-
00XOIMMOCTH MPOJUICHHS CPOKA COJIEpIKaHMs 10J1 CTpaXkeil Marepuasbl Ha-
MPaBJIAIOTCS 4Yepe3 MPOKypaTypy B BhICIuMiA cyn 3eMiH, KOTOPBIN Imepex
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pelIeHreM BOTIpOca O MPOIJICHUH CPOKa 3aCIyIIHBAET OOBHHSIEMOTO U €T0
3aIATHUKA.

Bo ®pannum mumo MoxeT OBITH 3a7iepkKaHO HAa MECTE INPECTYIUICHUS.
3acTUTHYB Ha MECTE MPECTYIUICHNS TPAaBOHAPYIIUTEIS, JTIO00H TrpaXIaHUH
MOJKET 3aJIepXKaTh €r0 U JOCTABUTH B OMIKAMIITNI MOTUIEHCKUH YIaCTOK.

Bo ®panmmn conepxaHue 1Mo CTpaXkeil MOXKET JUTHTHCS HECKOJBKO Me-
CAIEB WK JTa)Ke HECKOJIBKO JIeT. JJaHHOe pelieHne IpUHIMAaeTCs CYAber 1o
MIpeaBapUTEILHOMY 3aKIIOYCHHUIO.

CyIpsi IO TpelBapUTEILHOMY 3aKJIIOUEHUI0 MOXKET 3aKIIIOUUTH 3aJep-
JKaHHOE JIUIIO TMOJ CTPaxy, KOT/a MPOTHUB HETO BEAETCS CIEACTBHE MO 00-
BUHEHHUIO B COBEPUICHUHM MPECTYIUICHUS, 32 KOTOPOE IpeaycMaTpuBaeTCs
HaKa3aHUE KaK MUHUMYM 3 rojia JIMIICHUsS] CBOOOIbI (B Ciyuae COBEPIICHHS
MPECTYIUICHUS] TPOTUB COOCTBEHHOCTH JaHHOC MHHHUMAJILHOC HAKa3aHHE
JIOJDKHO COCTABIIATH S JIET JIUIIEHHS CBOOOBI, 32 MCKIIOYCHHUEM CIIydYacs,
KOTJ1a OOBHHSEMBII COBEpPIIIII MPECTYIUICHNEe W OBUT MPUTOBOPEH K HaKa3a-
HUIO HE MEHEe 4eM Ha | TOJ JTUIIeHUsT CBOOO/IHI ).

Takum 00pa3oMm, Ha Hall B3TJIAN, CIEICTBEHHBIC H30JSATOPHI SBIAIOTCS
OJTHUM W3 CaMBIX IPUBJICKAIOMINX BHUMAaHHAE CO CTOPOHBI OOIIECTBEHHBIX
OpTraHW3aIlMi IMOJpa3/IeICHNH YrOJIOBHO-MCIIONIHUTEIFHON CHCTEMBI, II0-
STOMY B HAIlleM TOCYIapCTBE MeNecooOpa3HoO HMCIIONB30BaTh Mepy Ipecede-
HUSl B BUJIC 3aKJIFOUCHHS MO/ CTPAXy B CYAeOHOM pa30MpaTesIbCTBE KakK B
HEKOTOPBIX 3apyOEkKHBIX FOCYIAPCTBAX, TEM CAMBIM COKPATHB YUCICHHOCTD
CIIEIIKOHTHHIE€HTA B CJIEJACTBEHHBIX U30JISITOPAX.

VJIK 343.8
B.B. Cyonukoeuu

UCTOPUA ®OPMUPOBAHUA HAKA3AHUA
B BUAE OBLLUECTBEHHbIX PABOT

YcnenHoe npuMeHeHHe o0IIeCTBeHHBIX padoT B PecnyOnmuke bemapych
3aBHCHT OT TOTO, HACKOJBKO B 3aKOHOAATENLCTBE M HA MPAKTUKE OyIeT YITeH
OTEUECTBEHHBIN HCTOpUYECKU ONbIT. Pazymeercs, HE CTOMT 3aMbIKaThCs B
paMKax OT€4ECTBEHHOTI'O OIbITa, UTHOPUPYS MOJIOXKHUTEIbHBIN MUPOBO ONBIT,
U B NIEPBYIO OYepeab 3amagHoeBponeickuil. KoHeuHo, HCTOPUYECKHl OMBIT
CBUJETENBCTBYET TAKXKE O TOM, YTO CJENOE MEXaHWYECKOE 3alMCTBOBAHUE
3apy0eKHOTO OMbITA, TMOMBITKH €ro BHEIPEHUs 0e3 ydeTa HaIMOHAILHOU
cnenuuku HedPPEeKTUBHO, MHOTIA IPUBOIUT K OTKATy Ha HopedopMeHHbIE
MO3UIIMU, IOATOMY TPU BBEJECHUN HOBOTO BUJA HaKa3aHUs HEOOXOJAUMO yUH-
THIBaTh SKOHOMHYECKYIO, COIMAIBbHO-KYJIFTYPHYI0 OOCTAHOBKY B CTpaHe, a
TaK)K€ MEHTAJIUTET HAPO/a.
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Takum 06pa3om, OUEBHIHO, YTO B HAYYHOM HCCJIEJOBAHUHU U MPAKTHYE-
CKOH pa3pabOTKe MHCTHTYTa HaKa3aHUs B BUJE OOIIECTBECHHBIX paboT He-
BO3MOXKHO OOOWTHCH 0€3 M3yueHHs] M aHaJu3a MCTOPUU Pa3BUTHS yroJOB-
HOTO 3aKOHOAATEIbCTBA.

IIpakTHuecku Bcerya CyIecTBOBAIM HaKa3aHUs, CBSI3aHHBIE C TPYAOBBIMU
TIOBUHHOCTSIMH, HaKa3aHWs, COCIMHEHHBIE C 00s3aTesbHBIM TpynoM. Heco-
CTOSITEIbHBIX JIOJDKHUKOB OTJAaBaly Ha pabOThl KPEAUTOPY B YCIy)KEHHE.
Cpok paboT oroBopeH He ObLI, CIEA0BAIO PAdOTATh A0 MOTAIICHUS JI0NTa, HO
MOCKOJIBKY 3apa0OTOK XO3HWCKMX PpaOOTHUKOB ObUI MH3EpPHBIM, HHOTJA
JIOJDKHUKAM TIPUXOHIIOCH OTPadaThIBaTh HAKA3aHUE BCIO JKU3Hb.

Haka3zaHusiMH, BKITIOYABIIUMH B CeOsT KaK TJIABHBIH dJIEMEHT 00sI3aTelhb-
HBII TPy 0cO0OTo Xapakrepa, ObUIM KAaTOP)KHBIE PAOOTHI, 3aKIFOUCHUE B
PabOTHBIX JIOMax.

C obpazoBanuem B ssHBape 1919 r. Coserckoit Conmanucrudeckoit Pec-
nyonuku benopyccun (CCPB) Bo3HHKIIA HEOOXOIUMOCTh CO3/IAHMSI MHOTHUX
MHCTUTYTOB, MPHCYIIUX CAMOCTOATEILHOMY TOCYAapCTBY, B TOM YHCIIE HC-
MIPABUTENILHO-TPYIOBBIX YUPEKIACHUH, XOTS ellle Ha MPOTSKEHHH HECKOJIb-
KHX JIET AEATEIbHOCTh HCIPABUTEIBHO-TPYIOBBIX YUPEXKICHUI Ha TeppH-
TOpuHM OEJOPYCCKUX 3eMelb PEryIMpoBajack B OCHOBHOM HOPMAaTHUBHBIMU
aktamu, n3gaBaecMeiMu B PCOCP.

C Hos16pst 1921 . K 3aKIIOUEHHBIM CTadd MPUMEHSATHCS HMPUHYIUTEIb-
HBle paboThl 6e3 conepkaHMs Hox cTpakeil. s mx opraHuzamuu ObLIO
C03/1aHO OIOPO MPUHYIUTEIbHBIX padoT. [TpuHymuTEenbHBIE PAaOOTHI HA3HA-
yaJluch Ha cpok oT 12 nueit no 1 ronma. Opranuzanueil UCIIOIHEHUS 3TOTO
BHJIa HaKa3aHus 3aHuMauch opransl Hapkomara tpyna CCPB. Tpyx ocyx-
JICHHBIX, OTOBIBAIOIINX IPHHYIUTENbHBIC PaOOTHI, HE OIIAYMBAIICS.

JlanpHeilee pa3sBUTHE HCIPABUTEIHHO-TPYIOBOTO 3aKOHOJATEIbCTBA
cBs3aHO ¢ npuHATHeM B 1922 r. YronosHoro kogekca PCOCP. Iloctanos-
nenuem ceccuu LIUK BCCP ot 24 urons 1922 r. netictBue YK PCOCP 6bi-
JIO pacrpoCTpaHeHo Ha Bcio Tepputopuio benopyceun 1 nronsg 1922 r. Yro-
noBHbIN koneke PCOCP mpenycmarpuBall JMIIEHHE CBOOOABI CO CTPOTOM
n30JsInMel uian 6e3 CTPOToi M30MSIUK U IPUHYAUTEIbHbIE paboTh! Oe3 co-
JepxaHus noj crpaxeil. KomekcoMm ObUT yCTaHOBIEH MHCTUTYT YCIOBHO-
JIOCPOYHOTO OCBOOOKAEHMS AJIS JIML, OTOBIBAIOIINX HAaKa3aHWE B BHJIC JIH-
LIEHHs CBOOO/IBI ¥ IIPUHYANUTEIbHBIE PAOOTHI.

HUcnpasutensHO-TpynoBoii kogexc BCCP 6vu1 yTBepkaeH ceccuei LUK
BCCP 2 urons 1926 r. u BBeseH B aeiictBue 15 HoAOpsa 1926 r. [Ipunynu-
TeJIbHBIE paboThl 0€3 colepKaHusl MOA CTpaked pPeryJMpoBamnuch cT. 22
Kopekca. Opranusaiyeil IPUHYAUTEIBHBIX PA00OT 3aHUMAITUCh UCIIOTIKOMBI
paiioHHBIX U ropoacKux COBETOB JIETTyTAaTOB.

IlepBbIM €IMHBIM OOIIECOIO3HBIM 3aKOHOM B OOJIACTH HCIIPaBUTENIHHO-
TPYOBOM MOJMUTHKU cTayIt OCHOBBI HCTIPABUTENHHO-TPYI0BOTO 3aKOHOIATEIhb-
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