YupexzaeHue HCTUTYTa NPE3NAEHTCTBA CTano BaXHEMWM CODbITUEM rOCYAAPCTBEHHOM M 0BLLECTBEHHOM XM3HW. bbin co3aaH
He NPOCTO HOBbI FOCYLAPCTBEHHDBIN OpraH, a CaMoCTOSTENbHbIA KOHCTUTYLIMOHHO-NPaBOBOI MHCTUTYT [NaBbl rocyaapcTaa B Pecny6-
nuke benapyce.

3-7 atan (Hosbpb 1996 r. — NO HacTosLiee BPEMsl) XapakTepNU3yeTCs CTAHOBMEHWEM MHCTUTYTa nMpe3naeHTcTBa. Ha pecnybnu-
kaHckom pedbepeHgyme B KoHCTUTYLM Bbina 3akpenneHa uHas Mogenb OpraHu3aLimv rocyJapCTBEHHON BNAaCTy, B KOTOPOWA UHCTUTYTY
Npe3vaeHTCTBa OTBOAUTCS Beayllas ponb. MepepacnpeneneHbl NONHOMOYMS MEeXJy BETBAMM rocyAapcTBeHHoM Bnactu. CormacHo
KoHcTutyumm MpeangeHT 3aHMmaeT 0coboe NonoXeHue B CUCTEME rOCYAaPCTBEHHON BIIACTM U HE BXOAMT HU B OfHY 13 ee BeTBeil. OH
BbICTYMAET, C OQHO! CTOPOHbI, B KA4YeCTBE apbuTpa, C APYron — caMm MOXET akTUBHO pyKOBOAWTb MpaBMTENBCTBOM W NOAYUHEHHBIMM Op-
raHamu. Hap Mpe3naeHTom ecTb NuLb Hapog, KOTOPbI SBISIETCS MCTOYHNKOM FOCY4apCTBEHHOM BMACTW W HOCUTENEM CyBEpeHUTETa.

[anbHeiwuee pa3suTME W KOHKPETM3aLWMS MPaBoOBOro cTaTyca pesungeHTa, ero NoHOMoumMs nomyumnu B 3akoHe Pecnybnmkn
Benapycb «O lNpeanaeHte Pecnybnukn benapycb», NpUHATOM Ha OCHOBE M BO UCMOMHEHNE KOHCTUTYLIMOHHBIX MOMOXeHuiA. B pe-
3ynbTate pedepeHayma 17 oktabpst 2004 r. 6bI0 OTMEHEHO OrpaHMYEHKe Ha KONMYECTBO CPOKOB NpebbiBaHus Ha nocTy MpesnpeH-
Ta OfHOrO Nnua.

MpuHMMast BO BHUMAHWE W3MOXEHHOe, HEOBXOANMO OTMETUTb, YTO MHCTUTYT NPE3NAEHTCTBA, HECMOTPS Ha CBOK HEOOMbLLYH
VCTOPMIO CYLLLECTBOBAHWS M Pa3BUTIS B HALLEM rOCYAapCTBe, MPOLUEn MyTb CTAHOBMEHWS W B HACTOSILLEE BPEMS SBMSETCH HEOTbEM-
NEMbIM 31IEMEHTOM CUCTEMbI OPraHoB rOCYAAPCTBEHHON BNACTW, BbICTYNAET BaXKHEMLUMM €ro 3B€HOM, CYMBOJIOM BNacTu 1 eQMHCTBA
Hapoga benapycu.

YK 343
J1.U. Podesuy

CYBBEKTUBHOE U OB BEKTUBHOE B NPABE

Yro ecTb npaBo B topucnpyaeHumn? B o6bekTUBHOM CMbICrie MpaBO paccMaTpUBAETCs Kak COBOKYMHOCTb NMPaBOBbIX HOPM,
CYLLECTBYIOLMX HE3ABUCMMO OT BOJW YETOBEKA U €ro kenaHuit. B cyGbekTMBHOM CMbICTE kak npaBa KOHKPETHOTO YeioBeka B ornpe-
LENEHHbIX OTHOLUEHWSIX, BbIPAXaIOLNXCS B BO3MOXHOCTM €/CTBOBATb MO CBOEMY YCMOTPEHHIO, IMBO 0TKA3aThCA OT COBEPLUEHNS]
kakoro-nmbo feiicTeus unu TpeboBaTb COOTBETCTBYHOLLETO MOBEAEHUS CO CTOPOHBI TPETbUX ML, Mexay AByMS Ha3BaHHbIMM 3Ha-
YEHMSIMU CYLLECTBYET TECHas B3aMMOCBs3b. CyBbeKTUBHbIE NpaBa BO3HUKAKT HA OCHOBE HOPM 06bEeKTMBHOrO Npasa. O6bekTMBHOE
NpaBo He UMEeT CMbICA NpY OTCYTCTBUM Y rpaxaaHuHa CyBbEKTUBHbIX NpaB, rapaHTUii UX peanuaLuy.

MoHWUMaHWe npaBa B ykasaHHbIX CMbICAaX N03BONAET rMy6Xe NOHATL €r0 KaK eMHYI0 CUCTEMY, BO3MOXHOCTH U NEPCMEKTUBEI
COBEPLUEHCTBOBAHWS IPaBOBOMO PETYNIMPOBAHNS.

B topucnpyaeHLmMn CyLLeCTBYET MHOXECTBO NMOAXOAO0B, KOTOPbIE MO-pasHOMY packpbiBaloT MPUPOAY npasa. Ytobbl pasobparscs B
yka3aHHbIX BOMPOCAX ¥ MO3HATb CYLIHOCTb MpaBa, HeOGXOAMMO 3HaTb HECKOMBKO KOHLIENLMH, 060CHOBbIBaIOLLMX hOPMUPOBaHKE MpaBa.

Yro kacaeTcsi 06bEKTUBHOTO NpaBa, To, N0 MHeHuto B.B. Jlasapesa, npaBoBble HOPMbI MOXHO BbIAENUTb B CRIEAYIOLLME FPYNMbI:
o6blyan 1 TpaauLnK, PenuUrmo3Hble HOPMbI, KOPNOPaTUBHLIE HOPMbI, MOparb (HPABCTBEHHOCTL). CreayeT ckasaThb 1 TO, YTO NpaBoBble
HOpMbI 06yCroBeHsb! 06LLenpU3HaHHbIMK NpaBunamm, 06pasLiami NoBeLeHNs (CoLManbHLIMU HOPMaMK) W MPELCTaBASOT ONpeseneH-
HbI CTAHLAPT NOBEAEHWS, ONPeAENsioT rpaHnLbl AOMKHOTO M BOIMOXHOIO MOBELEHHS, CyaT OPUEHTPOM B BbIGope ofoGpsiemoro
MOBEAEHWS, SBNSIOTCS CPEACTBOM KOHTPOMS 33 NMOBEAEHUEM JTloaei, POpMUPYIOTCS B MPOLIECCe KU3HELESTENbHOCTM rpaXaaH, MMEetoT
obLyto Lernb — obecneyeHne OpraHM3oBaHHOCTU B OBLLECTBEHHBIX OTHOLIEHNsIX. Cami o cebe couparnbHble HOpMbI 06ecne nBaloT
LESTENBHOCTL ONPeEeneHHbIX Py, PAcKpbIBaOT X MpaBura NoBEAEHMS, ONPeAensT NOBEAEHWE YeNoBeka UCXOLS U3 BbINONHS-
eMbIX yHKUMIA. [Ipyrumu crioBamu, coLpanbHble HOpMbl — 3T0 06513aHHOCTU OAHOTO YEMOBEKA MO OTHOLLEHNIO K APYrOMY.

Hapno ckasaTb, YTo Ha X OCHOBE M ChopMUPYETCSt OBBLEKTUBHOE NPaBO, Kak cucTeMa 0bLLeobs3aTenbHbIX NPABOBLIX HOPM, NPaB, CBO-
Bop, 06513aHHOCTEN 1 OTBETCTBEHHOCTH, YCTaHABNMBAEMbIX FOCYAAPCTBOM W HANPABINEHHBIX HA PETYNYPOBaHIe OOLIECTBEHHBIX OTHOLLE-
HA. OHO OGBEKTMBHO B TOM CMbICHIE, YTO HEMOCPEACTBEHHO HE 3aBMCUT OT BOJM 1 CO3HAHMS OTAEMBHOO NNLA U HE MPYHALNEXUT emy.

C y4eTOM BbILLIENINOKEHHOTO MOXKHO BbIAENNTb OCOBEHHOCTH NpaBa B 0GHEKTMBHOM CMbICTE PSOM Mpu3HakoB. K HUM oT-
HOCSITCS: CMCTEeMa MpaBuIl NOBELEHNSs, HOPM, YCTAHOBNEHHBIX FOCYAAPCTBOM; BbIPaXEHWE FOCYAAPCTBEHHON BOMW; CUCTEMA HOPM
06513aTeNbHOr0 XapakTepa; 1x ouLManbHO BbipaXeHHas NUCbMEeHHast hopma; peanuaauus bnarogaps BIUSHUI rocy[apcTea Ha
cobriofeHe HOPM; M3MEHUMBOCTb W MHAMU3M.

3HaueHue 0BBEKTMBHOTO B MPaBe ANs NPaKTUYECKON AESTENbHOCTM 3aKi04aeTCs B TOM, YTO OHO: &) BbICTynaeT obLmmu npa-
BUNaMV OeSTENbHOCTY 0BLIECTBa, rpaaaH, OpraHnu3aLmii, 3akpenneHHbIMW FoCyAapCTBOM, HAXOAALMECs MOf ero 3aluTol; 6) oka-
3bIBAET BMMSHNE Ha MOBELEHNE YYACTHUKOB OBLLECTBEHHbIX OTHOLIEHWI; B) IOPUAMYECKME HOPMbI B OGBEKTMBHOM MpaBe CO3aaioT
OnpefieneHHyto CUCTEMY NOBEAEHWS, HAMPABMEHHYIO Ha YPEryNNPOBaHNE KOHKPETHbIX OBLLECTBEHHBIX OTHOLLEHWIA; T) NpaBa cybbek-
TOB 3aKPENMSIHOTCS B KOHKPETHbIX UCTOYHMKAX NpaBa (06beKTMBM3ALMIO); AI) NO3BONSIET CHOPMUPOBATL OTPACb NPpaBa, NoA0Tpacb
npaBa, MHCTUTYT NpaBa, CYBUHCTUTYT NpaBa U HOpMY Mpaga.

Crepyet ckasaTb, YT0 OGBHEKTMBHOE B MPaBe HOCUT YCIOBHBIM XapakTep M ynoTpebnsieTcs B OPUCTIPYLEHLMM, NIOAYEPKIBaS
MPOLECC 3aKPENneHUst B HOPMATUBHbIX MPABOBbIX akTax OBLLMX IOPUANYECKUX YCTaHOBMEHWIA.

Ecrv o6bekTvBHOE NpaBo — 3TO IOPUAMYECKIE HOPMbI, BbIPAXKEHHBIE B TEX UNW UHBIX POPMaX, TO CYOHEKTUBHOE NpaBo — 3T0 Te
KOHKPETHbIE HOPUAMHECKUE BO3MOXHOCTH, KOTOPbIE BO3HUKAKOT HA OCHOBE W B Npesjenax 06bEKTMBHOrO npaea.

CyBbeKkTMBHOE NPaBo — 3T0 Mepa PUAMHECKW BO3MOXHOTO NOBELEHUS!, PU3BaHHasH YA0BNETBOPSTL COOCTBEHHbBIE UHTEPECHI
nuua. CyBbeKTMBHBIMI NpaBamMu BbICTYNAKT KOHKPeTHbIe npaBa W cBOBOALI NIMYHOCTM: MPaBo Ha XW3Hb, cBoBOoAY, TpyA, obpasoBa-
Hue 1 T. . OHN CyGBEKTUBHBI B TOM CMbICHE, YTO CBSI3aHbI C CyGLEKTOM, MPUHAAEXAT eMy W 3aBUCAT OT ero BOMNM 1 CO3HaHMS.
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Mpeanockinkoi cyGLEKTUBHOTO NpaBa ABNAETCS NPaBOCMNOCOGHOCTb, T. €. 06LLAs MMNoTeTMYeckas CnocoBHOCTb MMeTb Npasa.
CyGbeKkTUBHOE NPaBO — 3TO HEOOXOAMMBIN MEMEHT KOHKPETHOMO NPaBOOTHOLLEHNS U, CNedoBaTerbHO, BO3HMKAET Ha OCHOBaHWM
(haKTa OpPUANYECKOTO, T. . KOHKPETHBIX KM3HEHHbBIX 0GCTOATENBCTB, C KOTOPLIMI HOPMbI NPaBa CBA3LIBAIOT BO3HUKHOBEHME, U3Me-
HEHME W NpekpaLLeHne NPaBOOTHOLLEHWIA.

OcHoBHas hyHKLMS OPUANYECKUX (haKTOB B NPaBOBOM PEryNMpOBaHUM COCTOUT B 0GECTEYEHNM BOSHUKHOBEHMS, N3MEHEHNS!
WU NpeKpalLLEeHIst NPaBOBbIX OTHOLLEHNI. Beskiit opuandyeckuii dhakT Bbi3blBaeT onpeeneHHble NocnencTaus.

B npouiecce ycTaHOBNEHHS! I0pUANYECKIMX (DaKTOB JOBOSILHO YacTo 0GHAPYXMBAKTCS PasNNYHOMO PoAa «AedeKTbl». OHM MoryT
ObITb CBA3aHbI, HANPUMEP, C COAEPXaHNEM I0PUANYECKOrO (akTa: OTCYTCTBMEM HEOBXOAMMOrO CTaxa paboTbl ANS NOMyYeHUs NeH-
UM, OLIMGKON B IOKyMeHTe (BHeLLHee NposiBeHe HegocTaTka).

CyGbekTBHOe NpaBo NpeaycMaTpuBaeT BO3MOXHOCTL abCONMIOTHOMO Npaga, T. €., He npuberas K noMoLyW ApYrux Nn (camo-
CTOSAITENbHO), CoBepLUaTh B paMKkax 3akoHa onpefeneHHble ercTBus u TpeboBaTb OT BCeX W Kaxaoro He COBEpLUaTb AeNCTBUIA, Ha-
pyLLatoLLmMX 370 NpaBo. Hanpumep, cobCTBEHHIK BeLLW BNpaBe pacropsikaTbCs e Mo CBOEMY YCMOTPEHHIO B paMkax 3akoHa.

CyGbeKTUBHOE OTHOCUTENbHOE MpaBo MpeaycMaTpuBaeT BO3MOXHOCTb TPeGOBATL ONpeaeneHHoro NoBeaeHUs (AeMcTBuiA Unu
BO3[IEPXaHWS OT AEMCTBUI) OT OAHOTO WK HECKOMBKUX KOHKPETHBIX L, KOTOPOE CBA3aHO C UCNONHEHNEM UMI CBOEi 0BSI3aHHOCTH.

B Lenom crefyeT OTMETUTb, YTO CYObEKTMBHOE MPaBo — 3T0 NPeNOCTaBNsAeMas U OXpaHseMas rocyapcTBOM BO3MOXHOCTb
cyObekTa No CBOEMY YCMOTPEHUIO YOBNETBOPSATL T€ UHTEPECh!, NPELyCMOTPEHHbIE 0GbEKTUBHBIM NpaBoM. CyGbeKTUBHLIMM Npa-
BaMM BbICTYNalT KOHKPETHbIE Npasa ¥ cBo60/bI NIMYHOCTY (MPaBo Ha X13Hb, cBOGOAY, Tpya, 06pa3oBaHie 1 T. N.). OHK Ha3biBalOTCS
CYOBEKTUBHBIMM, TaK KaKk UX peanusaLms 3aBUCHUT TONBKO OT BONIEM3bABNEHUS CyGbekTa.

Yepes cyObekTUBHOE NPaBo ONpeaensieTcs noBeaeHne cyGbekToB, NPOSBNSETCS B TPEX PA3HOBUAHOCTAX: B KOHKPETHON NIMHIN
MoBedeHNs; B BO3MOXHOCTU NiLa Tpe6oBaTh OnpeaeneHHoro NoBeaeHNs 0T 06s13aHHbIX NULY; B BO3MOXHOCTU N La 06paTuTbes 3a
3aLLMTOI K rocyaapcTBy.

CyGbeKkTUBHOE NpaBo — 3TO NpeayCMOTpeHHas Ans YNpaBOMOYEHHOTO NINLA Mepa BO3MOXHOTO NOBeAeHUs, 0BecrneyeHHas opu-
AMYECKIMM 0053aHHOCTAMM JPYIUX NULL, B LENsX YAOBNEeTBOPEHNs ero MHTepecos. CyGbekTUBHOe NpaBo — 3TO opuandeckast Bos-
MOXHOCTb, NPUHaANexXallas KOHKPETHOMY CyobekTy. CyGbekTUBHOE NPaBO He JOMKHO OTOXAECTBNATLCA C 0GBEKTUBHBIM MPaBOM.

YK 342.9

A.C. PomaHbKo8a

3AKOH PECNYBIUKU BENAPYCb «O HOPMATUBHbLIX MPABOBbIX AKTAX»
B KOHTEKCTE ®OPMUPOBAHUA HALIMOHANBHOW NPABOBOW CUCTEMbI

O6petenne cysepeHnTeTa Pecnybnukon benapyck npouexoguno Ha oHe KOpeHHbIX npeobpasoBaHiin B COLManbHO-9KOHOMM-
YECKOM W MOMUTUYECKON XM3HM OOLLECTBA, YTO MOBMEKIO (POPMMPOBaHWNE HOBOTO BEMOPYCCKOrO HALMOHANBHOMO 3aKOHOZATENbCTBA.
3a rogpl cBOen HesaBucumocTy B Pecnybninke benapych aktudeckn 0bpa3oBaHo eanHoe BHYTPEHHE COrMacoBaHHOE MPaBOBOE MPo-
CTPaHCTBO, MO3BOMNALLEE CO3AaBaTb HALMOHANBHYO MPaBOBYHO CUCTEMY, OCHOBAHHYIO Ha BOCMIPUATUM MEXOYHAPOZHOTO OMbiTa C yye-
TOM HaLMOHarbHbIX NPaBOBbIX TpaaMLMiA. PassuTie obLLEeCTBEHHbIX OTHOLIEHUI TPebYeT OT rocyapcTBa Luaratb B HOTY CO BPEMEHEM,
COBEPLLEHCTBYS HALMOHaIbHOE 3aKOHOLATENLCTBO. [1poLece NOAroTOBKM M MPUHATASI HOPMATUBHBIX MPABOBbIX AKTOB OCHOBBLIBAETCS Ha
cucTeMe OnpeaeneHHbIX MpaBuil, U3y4eHNe KOTOPbIX SBMSETCA BaXHENLLMM YCIIOBUEM AMS PELUEHIS NOCTaBMEHHbIX 3agau.

lpeAcTaBnseTcs, YTo CneuranucTamu B 06nacTu npaea eLle HeAOCTaTOYHO YAENAEeTCS BHUMAHWE TEOPUM W MPaKTUKE NpaBo-
TBOpyecTBa. OTyacTu 3TMM 1 0OBACHAETCS TO 0OCTOATENLCTBO, YTO AENCTBYIOLLEE 3aKOHOAATENLCTBO CTPaAaeT OnpeaenieHHbI-
MW HegocTaTkamu. Hagnexallee npaBoBoe obecneyeHne 0bLIECTBEHHbIX MHTEPECOB NpeanonaraeT OTBETCTBEHHOE OTHOLLEHWE K
MPUHATUIO KXJ0r0 HOPMATUBHOMO NPABOBOTO akTa. [pocmMaTpuBaETCs TEHAEHLMS K YCKOPEHUIO HOPMOTBOPYECKOrO NpoLecca, YTo
NpMBOANT K TOMY, 4TO B Pecnybnuke benapych ¢ kaxabiM roqoM HOpMaTMBHBIX NPABOBbIX aKTOB MPUHUMAETCS BCe bornblue. Ho no-
CMELWHOCTb MPUHATUS MPABOBOTO akTa HEraTUBHO CKAa3bIBAETCS Ha TLLATENbHOCTY U3yyeHus TpebytoLen peleHns npobnembl 1 npo-
rHo3a nocneacTBuiA. B pesynbTate B OTAENbHbIE aKThl (0COBEHHO 3TO KAaCaeTCs akTOB MECTHBIX UCMOMHMTENBHO-PACNOPAAMTENBHBIX
OPraHoB) BHOCMIIUCb W3MEHEHUS Y)KE Yepe3 MeCsL, CO [HA UX NpuHATWS. CriegyeT npusHaTh, YTO TakOMy HEraTMBHOMY SIBITEHUIO
MOXHO NPensTCTBOBATb, TOMbKO MOCTABMB Ha HAY4YHYK OCHOBY MPOrHO3WPOBaHWe NMOCNEeLCTBUIA, CBA3AHHbIX C MPUHATUEM aKTOB 3a-
koHogaTenbCTBa. BoamoxHble pesynbTaThbl MOXHO NpeaBuaeTh, ONMpasich B NEPBYO O4epenb Ha CPAaBHUTENbHbIN aHanu3 u Mogenu-
poBaHwe, NO3BOMNSLOWME NPeBUAETL NPOBNEMHbIE CUTYaLMM W MPUHUMATL MEPbI MO UX YCTPAHEHWIO T MUHUMU3ALWM.

OcHosy peanu3auum TpeboBaHWin BCSKON HOPMOTBOPYECKO TEXHWUKM AOIMKHA COCTABMATL HAYYHOCTb, OOHAKO JENCTBYHOLIEE
3aKOHOZATENbCTBO HEPEAKO YKa3blBAaET MMEHHO Ha HELOYEThI B AaHHON BaXHEWLLEH COCTaBNSIOWEN NpaBoobpa3oBaHms.

O6bekTrBHAs peanbHOCTb TPEBYET OT 3aKOHOAATENs Bbibopa Takoro cnocoba perynmpoBaHns 06LECTBEHHbIX OTHOLLIEHMI, KO-
TOpbIt 66l 06€CNEeYMBan Hanbornee ONTUMarnbHOE Pa3BNUTUE OTHOLLEHMIA MEXTY rOCYAApPCTBOM M 0BLLECTBOM Yepes COBEPLUEHCTBOBA-
HWEe MeXaHM3ma 3alLuTbl npaB, CBOOOA W 3aKOHHbIX MHTEPECOB rpaxaaH. BaxHylo ponb B 3TOM NpoLiecce Npu3BaHbl UrpaTb NPaBoBbIE
WHCTPYMEHTBI, B NEPBYH0 04epeb HeobX0AUMbIe SKCMEPTHbIE OLIEHKM, COTNacoBaHus C 3aMHTEPECOBaHHbIMI CybbekTamn v T. M.

3akoHbl, perynupytolume 0BLIECTBEHHbIE OTHOLLEHWS B CBA3N C pa3paboTkom, MPUHATUEM M BBEAEHWEM B AENCTBUE HOpMa-
TMBHbIX MPABOBbIX aKTOB, 0OBEKTUBHO HeobXxoamMbl B ntobom couynyme. ObpeTeHne cyBepeHuTeTa noTpeboBano peLueHust 3Toro
Bonpoca u B Pecnybnuke benapyck, B cBsisn ¢ yem B 1999 r. 6bin npunaT 3akoH «O HopmaTUBHbIX NPaBOBbIX akTax Pecnybnuku
Benapycb». 3TOT xe NyTb npowwnm u napnameHTbl ApmeHun, Asepbaimkana, Kelpreisctana, Mongasuu, TampkukmcTana u Y3abeku-
craHa. 3a nocnegHue 20 neT Ha NOCTCOBETCKOM NPOCTPAHCTBE MPOU3OLLNM 3HAYNMbIE COLMANbHO-NONUTUYECKME TpaHchopmaLuy,
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