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B.E. lMempaykoe

OB YCTAHOBNEHWN NPEBEHTUBHOI O HALLI30PA
B OTHOLLEHWWN OCYXAEHHbIX, OTBbIBAIOLLNX HAKASAHUE B BUE OFPAHUYEHUA CBOBObI

OpHUM 13 aKTyanbHbIX HanpaBneHn, OPUEHTUPOBAHHBIX Ha JOCTVXEHWNE Lierneil yronoBHON OTBETCTBEHHOCTH, SABNSIETCS Op-
raHu3aLms NOCTNEHUTEHLMAPHOTO KOHTPOMS 3a OCYXAEHHbIMI MCNPaBUTENBHOTO W aganTauuoHHOro xapaktepa. OfHako CerogHs y
npUMeHeHnst Mep NogoOHOro KOHTPONS eCTb OTAeMbHbIE NpaBoBble NPobenbl, B CBA3M C YeM BO3HWUKAIOT HEOMPEeAENeHHOCTb U pas-
NNYHbIE NOAXOAb! K Peanu3aLm 4aHHOTO MHCTUTYTa B NPaBONPUMEHUTENbHOM AesTenbHocT. OAHOM U3 Takux npobnem sBnseTcs
YCTaHOBMEHNE NPEBEHTUBHOMO HaA30Pa B OTHOLLEHUM OCYXXAEHHBIX, OTOBIBAKOLLMX HaKkasaHue B BUAE OrpaHuyeHuns ceobopbl.

Mpu onpeaeneHnn NpaBoBbIX OCHOBAHWA YCTAHOBINEHWS MPEBEHTUBHOTO Hag3opa 3akoHogaTernb onpegenser HeobXxoanMble
ANS 3TOrO YCrIoBKSA, KOTOPbIE MOXHO pasaenuTb Ha obme u yacTHsle. K obLLmm LienecoobpasHo oTHeCTy:

1. ®akT 0cBOOOXAEHMS 13 UCNPABUTENBHOTO Y4pexaeHus. B cooteeTcTBum co cT. 186 YUK Pecnybnukn benapych ocHoBaHms-
My 0CBODOXAEHMS OCYXAEHHOO OT 0TObIBAHIS HaKa3aHWs ABNAKTCA: 0TObITME CPOKa HaKa3aHWs, Ha3HAYEHHOTO N0 NPUroBOpY CYAa;
OTMeHa NpWroBopa Cyaa ¢ NpekpaLleH1em Aena npou3BOACTBOM; YCOBHO-40CPOYHOE OCBOOOXAEHME OT OTObIBaHS HaKa3aHus; 3a-
MeHa HeoTObITON YacTu HakadaHus Gonee MArkMM Haka3aHWeM; aMHUCTUS N MOMUITOBaHME; TSKeNoe 3abonesaHne unu uHeanua-
HOCTb; WUHble OCHOBaHWS, npegycmoTpeHHble YK Pecnybnuku benapychk. Mpu 3ToM 3akoHoAaTenem He yCTaHoBneHa HeobxoanmocTb
OTObITVS MHBIX BUAOB HaKa3aHWs NULIOM, NPEACTABISAEMbIM K YCTAHOBIEHMIO MPEBEHTMBHOMO Haa3opa.

2. [locTikeHne NnLOM, NpeacTaBnsieMbIM K YCTAHOBNEHMIO NPEBEHTMBHOMO HaA30pa (fanee — npeacTaBnseMbiit), BOCEMHaL-
LaT1neTHero Bospacra.

3. ['paxaaHcTBo Pecnybnvki Benapyck nnbo Hanuume y NpeacTaBnsemoro MHOCTPaHHOTO rpaxaaHuHa v nuua 6e3 rpaxaaqcTaa
BblAaHHOTO B YCTAHOBINEHHOM MOPSIZKE paspeLLeHus Ha MOCTOsHHOe npoxuBanue B Pecnybniuke benapyck 1 Buga Ha xuTenbCTBa.

4. Hanuuwe y npeacTaBnsiemMmoro rpaxaaHnHa CyauMoCTH 3a COBEPLLEHNE TSHKKOTO Ui 0COBO TSKKOro npectynneHns nubo asyx
unn Bonee pas K HakasaHWio B BUAE NULLEHNS cBOOOMbI 3@ N0BbIE YMbILUNEHHbIE NPeCTynneHus. [pyu 3TOM yMbiCen COBEpPLUEHHBIX
MPECTYNEHMIA He UMEeeT 3Ha4YeHUs! ANs COBEPLLEHHbIX TKKMX UK 0COD0 TSKKMX NpecTynneHui. 3aeck Heobxoanmo OTMETUTD W TO,
4TO OCYXKAEHWe NULA K NIULLEHMI0 CBOBOAbI HE MOXET Y4MTbIBATLCA B kKa4eCTBE CAMOCTOATENbHOIO OCHOBAHWS K YCTAHOBNEHWHO Npe-
BEHTMBHOIO HaJ30pa, KOraa OKOHYaTeNbHOE Haka3aHWe 3a COBEpLLEHIe NPECTYNNEHNs HAa3HaYeHO MO NpaBunaM, NpeayCMOTPEHHBIM
4. 2cT. 71 umm u. 5 ct. 75 YK Pecnybnvkn Benapyce.

B cBoW 04epesb, k 4aCTHbIM yMECTHO OTHECTW CrieaytoLye:

1. MNpu3HaHWe NpencTaBnseMoro Ha MOMEHT ero OCBODOXOEHUS W3 UCMPABUTENBHOTO YYPEKAEHUS 3MOCTHO HapyLUAOLLMM
YCTaHOBMEHHBI NOPSAOK 0TObIBAHWS Haka3aHWst B COOTBETCTBUM co CT. 117 YUK Pecnybnuku Benapyce;

2. MpuBneyeHne NPeACTaBNAEMOrO K aAMUHUCTPATUBHOWM OTBETCTBEHHOCTM 3a COBEPLUEHWNE afMUHNCTPATUBHBIX NpaBOHapy-
LLIEHWI, 33 KOTOPbIe 3aKOHOM NPeAyCMOTPEHO aAMUHICTPATUBHOE B3biCKaHWe B BUAe aAMWHICTPATUBHOrO apecTa, bonee AByx pa3 B
TeYeHe rofa B Npeaenax cpoka CyAuMOCTH.

CoBOKyMHOCTb OOLLMX 1 OQHOTO W3 YaCTHBIX YCHOBMI CO34AKT NPaBOBYK BO3MOXHOCTb AM1S HANpaBMneHUs B Cy4 MaTepuanos
00 ycTaHOBNEHUM NPEBEHTUBHOMO HAA30pa. YUuTbIBas BblLUECKa3aHHOE MPUMEHMUTENBHO K OCYXAEHHbIM, OTOLIBAIOWNM HakasaHne
B BWAE OrpaHuyeHns ceobopbl, YCNoBUEM, CO3AIOLLMM BOIMOXKHOCTb YCTAHOBMNEHMS NPEBEHTUBHOTO HAA30pa, SABASETCS Hanuume
ABYX 1 6onee BCTYMMBLUWX B 3aKOHHYO CUNY NOCTAHOBMEHWUIA O NPUBMEYEHUN K QAMUHUCTPATMBHON OTBETCTBEHHOCTM 3a COBEpLLe-
HWE aAMUHUCTPATMBHbIX NPaBOHAPYLUEHWIA, 33 KOTOPbIE 3aKOHOM NPEAYCMOTPEHO B3biCKaHWE B BWAE agMMHUCTPATUBHOMO apecTa.
dakT4ecku B NpOLECCE [ENCTBUS OCHOBHOMO HaKka3aHWs BO3HWUKAET BOIMOXHOCTb MPUMEHEHNS HOW MEPbI YTOMOBHOWM OTBETCTBEH-
HoCTM, npeaycMoTpeHHoi cT. 80 YronosHoro kogekca Pecnybnvku benapyce.

Bmecte ¢ Tem B cooTBeTcTBIM C 4. 9 €T. 80 YronosHoro kogekca Pecnybnnku Benapycb npeBeHTUBHbIN HaA30p NPUOCTaHaBIM-
BaeTCs NpY OCYXAEHUM NLA, 3 KOTOPbIM OH ObIN YCTaHOBIEH, K HAaka3aHWIo B BUAE OrpaHnyeHust cBoBoAbl, apecTta unn Hanpaene-
HUs ero B ne4ebHO-TpYA0BOI NpodunakTopuit. B aaHHOM cnyyae 3akoHoLaTenem He npegycMoTpeHa BO3MOXHOCTb YCTaHOBMEHMS
NMPEBEHTMBHOMO HaZ30pa B OTHOLLEHMW YKe OCYXAEHHOrO K Haka3aHuio B BUAE OrpaHndeHuns cBoBOAbI, a NOTOMY OCHOBaHMIA Ans
HEOCYLLEeCTBINEHNS YCTAHOBIEHHbIX B 3aKOHHOM NOPSAKE OrpaHUYeHN He UMEeETCs.

Ivuo, B OTHOLLEHUM KOTOPOTO YCTAHOBIEH NPEBEHTUBHBIN HAA30p, SABMSASCH NPKU 3TOM OCYXOEHHBIM K OrpaHu4eHno cBoboabl,
noasepraetcs bonee CTPOrMM orpaHUIEHNAM NPU UCMONHEHUM HaKa3aHWs U MPUMEHEHNS COOTBETCTBYIOLLEN Mepbl a4MUHUCTPATUBHO-
NpaBOBOro NMPUHYXAEHMS, YeM ecru Obl 3TO e NNULO HaX0AMINOCh TONBKO MO NPEBEHTUBHBIM HaL30POM.

ObdheKTMBHOCTL NPEBEHTUBHOTO HAA30pa B NpeaynpexaeHun peumansa 1 JOCTUXKEHUM Lienelt pecounanisaumni 3aBucuT ot
Han1uusi OpraHM30BaHHOM CUCTEMbI Mep MCMbITAaTENbHO-NPOMUNAKTUYECKOTO BO3LENCTBUS Ha NOAHAL30PHOrO 1 AnddepeHumpo-
BaHHOTO UX MPUMEHEHUs!, YTO HEBO3MOXHO MpY OJHOBPEMEHHOM OTObIBAHWM Haka3aHWs, MPeCneaylowWwero Lenbio 1cnpaeneHme
ocyxaeHHoro. Kpome Toro, BO3HUKaeT BONPOC OTBETCTBEHHOCTU 3a AeNCTBUS, SBASIOLLMECH OOHOBPEMEHHO HApYLUEHEM nopsiaKa 1
YCNoBWiA 0TObIBAHWS Haka3aHWs, a Takke TpeboBaHuMIn NPEBEHTUBHOMO Hag3opa.

Takum 06pa3som, B COOTBETCTBUN C 3aKOHOAATENbCTBOM NPEBEHTUBHbIN HAA30p 3@ OCYXAEHHbIM K OrpaHu4eHnto ceoboabl
MOXET OblITb YCTAHOBIEH, 04HAKO CaMO OCYLLECTBIEHNe NPEBEHTUBHOTO Ha430pa 3a TakuM NULOM TEPSIET CBOK 3HAYMMOCTb o
TpebyeT opraHu3aLmuu Unn UCKMIYEHUs BO3MOXHOCTY €r0 YCTAHOBMEHWS 40 OTObITUS OCHOBHOTO 1 AOMOMHUTENBHOTO HaKkasaHus.
Yka3aHHas npobnema TpebyeT AanbHeNLwero TeopeTuko-NPUKNa[HOMo UCCNefoBaHUs ANS YCTPaHEHUs NPaBOBbIX KONAU3NA 3a-
KoHofaTenbCTBa.
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