B VK (HeCcMOTpS Ha 1x OCHaLLeHIe COBPEMEHHBIMM CPeACTBaMM OXPaHbl M HAA30Pa) BbICOKA BEPOSATHOCTL NoBera OCyAeHHbIX, B TOM
4nCre C MCMOoNb30BaHNeM pasnuyHbIX CPELCTB U TPAHCMOPTA, HAXOAALLMXCA Ha TEPPUTOPIN NPON3BOLCTBEHHOM 30HbI.

B cBsi3n ¢ ocnoxHeHnem 06LLeCTBEHHO-NONNTUYECKOM 06CTaHOBKM B Pecnybnuke Benapycs ¢ momeHTa Bbl6opoB MpesnaeHTa
9 aerycta 2020 r. aKTMBM3MPOBANUCh rPYNMbI KL, KOTOPbIE NPUHAANEXAT K paguKanbHbIM TEYEHUAM W, B CBOIO 04epeab, NMPSMO
UMM KOCBEHHO MbITAKOTCH NPOTMBOAENCTBOBATL FOCYAAPCTBEHHON BIACTU. OKCTPEMUCTCKM HACTPOEHHbIE NULA NpeanpuHuMatoT
MOMbITKN HE3aKOHHbIMW CNOCco6amu M3MEHUTb KOHCTUTYLIMOHHBIA CTPOM NOCPEACTBOM NPOBEAEHNS HECAHKLIMOHMPOBAHHbBIX Macco-
BbIX MEpONPUSATUIA, COMPOBOXAAOLLIUXCA NOrPOMAaMI 1 aKTUBHBIM NPOTUBOAENCTBIUEM OpraHam npaBonopsaKa, OpraHn3aLum akTos
Teppopuama 1 T. 4. [laHHble gencteus rpybo HapyLwatT obLLeCTBEHHbI NOPSAOK, YTO NpegycMaTpuBaeT nog coboi npuMeHeHne
Mep agMWUHUCTPATUBHON U YrONOBHOWM OTBETCTBEHHOCTW. B 9TOM CBA3M NWL, COBEPLUMBLUMX MPECTYNEHNS NPOTUB OBLLECTBEHHOMO
nopsifka, Nopsiaka OCYLLEeCTBEHNS BMIACTU U yNpaBreHns, NPUBREKAOT K YrONOBHON OTBETCTBEHHOCTY, B TOM YUCIE K HaKa3aHWo
B BWAE NuLieHus cBoboAbl ¢ 0TObiBaHMeM Haka3aHus B VK. B cBsi3n ¢ atum B MY (TiopbMax, UCNpaBUTENbHbIX 1 BOCTIMTATENbHBIX
KOMOHMSIX) B HACTOsLLEe BPEMS YBENMYMIACh YUCIEHHOCTb MWL PaAMKanbHOWM HanpaBeHHOCTH, YTo TpebyeT 0coboro BHUMaHMS
CO CTOPOHbI aAMUHUCTPALN.

Takum 06pa3som, NepBOCTENEHHON 3afayeid, CTOsILLEeN neped PyKOBOLCTBOM U B LierOM BCeMM COTpyAHWkamu WY, B koTopble
nonagaeT AaHHas kaTeropus Nnu, SBRSETCS yCUneHue BO3AENCTBIS Ha HIX, HANPaBMeHHoe Ha POPMUPOBAHIME YCTOMYMBOTO CTPEM-
NEHUs BECTM NPaBONOCYLUHbIA 00pa3 XuU3HW, YTO BKIKOYAET B CeDS: ieTanbHoe UCCNeA0BaHNE NMYHOCTM OCYXKAEHHOrO NCUXONoru-
deckoi cnyxboit UY; BbISiBNeHWe COTPYAHMKaMK OnepaTuBHbIX OTAENOB MY HeraTWBHbIX HaMEePEHUIA OCYAEHHbIX BO BpeMst OTObI-
BaHWs HaKa3aHWsi; CBOEBPEMEHHYIO MOCTAHOBKY Ha NPOGMNAKTUYECKNIA YYET (MPY HanNMYMU OCHOBAHWN); Ka4eCTBEHHOE NPOBEAEHME
00bICKOBbIX MEPOMPUATUIA B OTHOLLIEHWM OCYXAEHHbIX; YCUIEHHYIO paboTy COTPYAHMKOB OTAENOB UCMPABUTENBHOMO MpoLiecca, Ha-
NpaBnEHHYI Ha feTanbHOE pasbsACHEHWe HOPM JEeNCTBYHIOLLEro YroNoBHOIO 3aKOHOLATENbCTBA, PErYNMPYIOLMX NOPSAOK OTObIBAHMS
HakasaHus, a Taioke (DOPMUPOBAHIE FOTOBHOCTM K BbIMOMHEHMIO YCTAHOBMEHHBIX PEXUMHBIX TPEeBOBaHWI; «B3BELLEHHOE» NPUMEHE-
HWEe Mep MOOLLPEHUS W B3bICKAHMS K JAHHOW KaTeropum nuL, a Takke UHCTUTYTOB [OCPOYHOrO 0CBOBOXAEHNS.
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OBBbEKTUBHAA CTOPOHA UCTMONHEHUA HAKA3AHUA B BUAE UCNPABUTENbBHbIX PABOT:
OCHOBHbIE MONIOXEHUA

B paboTax npefcTaBuTENen PycCKOiA LKOSbI YTONOBHOMO NpaBa NOHSTIE YTONOBHOTO Haka3aHWsl onpeaensnock Yepes ero co-
cTaB. B.B. EcunoB nucan, 4To noHsiTUe cocTaBa HakasaHmsi, Togo0HO MOHATUIO COCTaBa NPECTYNNEHMS], OXBATbIBAET YETHIPE ANIEMEH-
Ta: CyObEeKT HaKasaHWsl, BHYTPEHHIO CTOPOHY Haka3aHWs, 00bEKT HakasaHWsi M BHELLHIOK CTOPOHY HakasaHus. [1.A. [punb B CBOEN
paboTe «YueHue 0 MPecTynHOCTH 1 Mepax Bopbbbl ¢ Heto» (1912) paccmaTpuBan cyobekT, 00bEKT, CYObEKTHBHYHO 1 OOBEKTUBHYHO
CTOPOHbI Haka3aHus. YTo xe kacaeTcs 0OBEKTMBHOM CTOPOHbI HakalaHWs, TO, MO MHEHWK) YYEHOrO, «ee COCTaBMST PasnnyHble
(hopMbI 1 NpUeMbI BO3AENCTBIN Ha CYOBEKT NPECTYNINEHNS, KOTOPbIN B KA4ECTBE TaKOBOTO SBMSAETCS 0OBEKTOM HakasaHus».

ABTOpOM MepBOI KAHAWAATCKOW, @ 3aTeM W JOKTOPCKOM AMCCEpTaLyM, KacatoLencs UCCnefoBaHUs cOCTaBa YronoBHOMO Ha-
kasaHus, sensetcs KA. Cbiv. OfHako ykasaHHble aBTOPCKME KOHLENUMN OTYacCTW He COOTBETCTBYIOT Pa3BUTUIO 1 COBPEMEHHOMY
COCTOSIHUKO YTOMOBHO-MCMOMNHUTENBHOTO NpoLiecca (npasga).

B HacTosiee Bpems 0c0b60e BHUMaHME CrieayeT yAensTb TONKOBaHWI0 0O bEKTUBHOM CTOPOHbI MCMOMHEHNS YTONOBHOMO Hakasa-
HWS! B LLESTOM 1 MCMpaBUTENbHbIX paboT B YaCTHOCTH.

Kak cnpaBeanueo otmeyaeT B.H. OpnoBs, 06bEKTUBHOI CTOPOHO UCNOMNHEHUSI HAKa3aHUs B BUAE UCMPaBUTENbHbIX paboT sB-
NSIeTCA €ro BHELLHASA XapakTepucTuka. Mog 06beKTUBHOA CTOPOHON UCMONTHEHWUS HAaKka3aHWs B BUAE UCMPaBUTENbHbLIX paboT creayeT
MOHMMAaTbL COBOKYMHOCTb MPU3HAKOB, XapaKTEPN3YHOLLMX BHELLHIOK CTOPOHY UCTIOMHEHNS! AaHHOTO HaKka3aHus.

OO6beKTVBHAs CTOPOHA MCMOMHEHNS HaKa3aHWs B BiAe WCTpaBUTENbHbIX paboT BKMoYaeT B cebs crneaytoLume NpusHakm: ka-
paTenbHas [esTeNbHOCTb B MPOLECCE MCMOMHEHNS YTOMOBHOMO HakasaHusi, NocArawwas Ha TOT Ui WHOM 0OBEKT; HacTynuBLIME
MOCNEeSCTBUS B BUAE NMULLEHHBIX, OTPAHNYEHHbIX, 3aMEHEHHBIX W AOMONHEHHbIX NpaB, 06513aHHOCTEN W 3aKOHHBIX MHTEPECOB OCYX-
[EHHOTO K 1cnpaBuTenbHbIM paboTam; NpUUYMHHAs CBS3b MEXY NPOLIECCOM UCMONHEHWS HaKa3aHWUs U HACTYNUBLUMMU JINLLIEHUSMY,
OrpaHNYeHUsIMM, 3aMEHON 1 JOMOMNHEHNEM NPaB, 06513aHHOCTEN 1 3aKOHHBIX MIHTEPECOB OCYXEHHOIO K UCMpaBUTENbHLIM paboTam;
MOpSIZOK W YCIOBMS, @ TaKkke MEeCTO, BPEMSl, CPEACTBA, CNOcoO UCMONHEHUS HaKa3aHWs.

OOBLEKTVBHYKO CTOPOHY WUCMOMHEHWUS! HAKa3aHWs B BULE UCTPaBUTENbHbIX paboT BO3MOXHO paccMaTpuBaTh M Kak NpoLece uc-
MOMHEHUsI JaHHOTO Haka3aHusi, BOCPUHUMAEMbIA C €70 BHELUHEN CTOPOHbI, C TOUKW 3pEHNs NOCNEA0BATENBHOMO Pa3BUTUS TEX CO-
ObITUI, SBNEHNI 1 DAKTOB, KOTOPbIE HAYMHAKITCA C KAapaTENbHON AEeATENBHOCTU W 3aKaHYMBAIOTCS HACTYNUBLLMMM NOCNEACTBUAMU B
BUJE NIULLEHHBIX, OrPAHUYEHHBIX, 3aMEHEHHbIX 1 JOMOMHEHHbIX NPaB, 00653aHHOCTEN U 3aKOHHBIX UHTEPECOB OCYXXAEHHOrO (pesynb-
TaT KapaTenbHoW AeATENbHOCTH).

Mo mHeHuto B.H. OpnoBa, kapaTenbHas AesTeNbHOCTb B NPOLECCE UCMONHEHUs! HaKka3aHns B BUAE UCTPaBUTENbHbIX paboT —
370 paboTa yupexaeHuit n OpraHoB, UCMONHAKLLMX YrONOBHOE HakasaHue B BUAE UCTPaBUTENbHbIX PaboT, Mo NIMLIEHNHO, OrpaHiye-
HW0, 3aMeHe 1 JONONHEHNIO NpaB, 0053aHHOCTEN 1 3aKOHHbIX MHTEPECOB OCYXKAEHHOIO K MCMpaBUTENbHBIM paboTam. KapatenbHas
LeATENbHOCTb SBMSAETCS BAXHENLLUMM NPU3HAKOM OO EKTUBHON CTOPOHBI CTIOMHEHUS HAKa3aHNs B BUAE CMpaBUTENbHbIX paboT, Tak
Kak MMEHHO OHa 0BbeanHAeT npuaHakn 0GBEKTUBHOM CTOPOHbI B LIENOM 1 ee OTAEMNbHbIX MPU3HAKOB.
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Cornaluasich ¢ ykasaHHON NO3ULMEN, 3aMETIM, YTO B YrONOBHO-UCMONHUTENBHOM CMbICIE KapaTenbHas AesTenbHocTb obnasa-
€T PSIOM COLMarbHbIX M MPaBOBbIX NPU3HAKOB, TakUX Kak MpaBOMEPHOCTb, MPUHYAUTENBHOCTb, KpUMIUHOMEHOMOMYeckast besonac-
HOCTb, 3KOHOMUYHOCTb.

B pesynbTaTte kapaTenbHoN AesiTenbHOCTU B 065i3aTENbHOM NOpsiAke NULLAKOTCS, OTPaHUYMBAIOTCS, 3aMEHSIIOTCS W AONOMHS-
loTCs NpaBa, 06513aHHOCTY U 3aKOHHbIE MHTEPECHI OCYXAEHHOMO K MCpaBUTENbHBIM paboTam, T. €. HacTynaloT onpeaeneHHbIe no-
cneacTeus. HactynusluMe nocneacTeis B BUAE NULEHHBIX, OFPAHUYEHHbIX, 3aMEHEHHbIX 1 AOMONHEHHBIX NpaB, 06si3aHHOCTEN
3aKOHHBIX MIHTEPECOB OCYXAEHHOTO K NCMpaBUTENbHBIM paboTam MoryT ObITb pasfeneHbl Ha JBE OCHOBHbIE FPYNMbl: MaTepuanbHble
11 HemaTepuarbHble.

BhisiBrieHe MPUUYMHHOM CBSI3N MEX[Y MPOLECCOM WUCMOMHEHWs! Haka3aHUs B BULE MUCMPABUTENbHbIX PaboT U HaCTyNWBLLMMM
NWLUEHUSIMIA, OrPAHUYEHIUSIMIA, 3AMEHON U 10NOMHEHNEM NpaB, 06513aHHOCTEN U 3aKOHHbIX UHTEPECOB OCYKAEHHOTO UMEET UCKMIOYN-
TENbHO BaXXHOE 3HAYEHNe ANs ONPEfeneHust CTENEHN AOCTVKEHMUS LieNen YronoBHOro HakasaHus. Mpu 0TCYTCTBUMN NPUYMHHON CBA3M
[OCTVXEHME Lieneil YronoBHOrO HakasaHus CknoyaeTcst. Mof NpUYMHHON CBS3bH0 MEXY NPOLECCOM UCTONHEHS Haka3aHWs B BUAE
VCnpaBuUTENbHbIX paboT 1 HACTYNMBLUMMU NIULLEHWSIMU, OTPAHUYEHNUSIMIA, 3aMEHOI U AOMONHEHWEM NpaB, 0B513aHHOCTEN U 3aKOHHBIX
WHTEPECOB OCY)XOEHHOrO CrieayeT MOHMMaTb OGLEKTUBHOE OTHOLLEHME B3aUMHON 3aBUCUMOCTY MEXIY MOPOXKAAIOLMM SBIIEHNEM,
T. €. PUYMHON B BAE NMPOLIECCa UCTIONHEHUS HaKa3aHWsl, U MOPOXAAEMbIM SIBIEHUEM, T. €. CMeCTBUEM B BULE NALLEHNS, OrpaHinye-
HUS1, 3aMeHbI U ONONHEHIS NPaB, 006513aHHOCTEN 1 3aKOHHBIX MHTEPECOB OCYXKAEHHOTO K MCPaBUTENbHBLIM paboTam.

CnepyeT cornacutbest ¢ B.H. OproBbIM, yTBEPXAABLUMM, YTO N0A NOPSAKOM UCTONHEHNS! HaKa3aHUs B BUAE UCTPaBUTENbHbIX
paboT crieayeT NOHMMaTh YCTAHOBMEHHbIN YTONOBHO-MCMONHUTENbHBIM 3aKOHOLATENBCTBOM B ONpPeAENieHHON NoCeA0BaTeNbHOCTY
CUCTEMHbII NPOLIECC UCMONHEHWS AAHHOMO Haka3aHusl. YCNoBMS UCMONHEHNS! Haka3aHUs B BULE UCPaBUTENbHBIX paboT npeacTas-
AT coBoit yperynmpoBaHHble YroNoBHO-MCONHUTEMbHBIM 3aKOHOAATENLCTBOM NpaBuNia NoBeAeHUs CYObEKTOB UCTONHEHMS Ha-
Ka3aHusi, a Takke cuTyaumuu, obCTosTENbCTBA, 06CTAHOBKY B MPOLIECCE €r0 UCMONHEHWS!. CUTyaLms UCNIONHEHNS JaHHOTO Haka3aHust
npeacTaBnsieT coboit COBOKYNHOCTb 0BCTOATENLCTB, CO3AALLMX BO3MOXHOCTb MCMOMHEHUs HakasaHus. O6CTosTenbCTBa Menor-
HEHWSsl HaKkasaHUs — 3TO SIBMEHMS], KOTOpbIE COMYTCTBYIOT U CBS3aHbI C €ro UcMonHeHneM. Moa 06CTaHOBKOI MCMOMNHEHWS HakasaHMs
crefyeT NOHUMATb OKpYXXatoLMe YUpexaeHue 1 opraH, UCMONHSIOLLME HakasaHWe, MPeaMETbI, Cy4anHoCTH 1 np.

MecTo MCNOMHeHWs Haka3aHusl B BULE UCMPaBUTENbHbIX paboT — 3TO OnpeeneHHas TEPPUTOPUS, Ha KOTOPOIA UCMONHSIETCS Ha-
ka3aHwe. Bpemsi UCMONHEHMs! Haka3aHus! Kak MPU3HAK COCTaBa €10 UCMOMHEHNS — 3TO ONPeAeneHHbIi BDEMEHHOI NEPUO, B TEYEHUE
KOTOPOro UCMONHAETCS HakasaHue. CpeacTBa UCMOMHEHs HakasaHHsi — 3TO Te NPUCNOCOBNEHMS, MPY NOMOLLM KOTOPbIX UCTIOMHSIETCS
HakasaHue. Mo cnocobom UCMONHEHWs! Haka3aHUs CesyeT NOHUMATh NPUeMbI U METObI, KOTOPbIE MCTONb30BANUCH YIPEXAEHUEM
11 OpraHoM Ans UCMONHEHNS HaKa3aHwsl.
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0 BO3MOXHOCTKU UCNONb3OBAHUA NONUIrPA®A NPU NMPEACTABJIEHUX OCYXAEHHbIX
K UHCTUTYTAM IOCPOYHOI O OCBOBOXAEHUA

OLeHKa CTeneHn ucnpaBneHns OCYXAEHHOro Npy NPeACTaBAeHNM ero K NpeayCMOTPEHHbIM 3aKOHOM MHCTUTYTaM [OCPOYHOTO
0CBOOOXAEHMS ABNSETCA OOHUM W3 BaXKHbIX YCIIOBUIA NPUHATUS B3BELUEHHOTO, MOTUBMPOBAHHOMO pelleHns 06 ocBoboXAeHUN ero
OT fjanbHelLero oTbbIBaHNS HakasaHms.

KoHLenuus pa3suTis yronoBHO-UCMOMHUTENBHON CUCTEMbI M nevebHO-TpyAoBbIX npodunakTopues MB[] Pecnybnukn Benapycb
(nanee — KoHuenuws), yteepxaeHHas npukasom MBI ot 20 uons 2016 r. Ne 167, npegnonaraet MCNonb30BaHUe pasnuyHbIX BOIMOX-
HOCTE# ANs COBEPLUEHCTBOBAHWS OpraH13aLm UCNpaBuTenbHOMO npoLiecca: pa3paboTky 1 anpobaLiyio NCUXonoro-neLarornyeckinx
nporpamm, MeponpusTAi (TEXHONOMI) AnddepeHLMpOBaHHOM BO3AEHCTBIS HA OCYXAEHHBIX, KOPPEKLMIO OO HENTPaNMU3aLMIo NX
KPUMWHANbHbIX CKMOHHOCTEN, MCMONb30BaHWe UHCTUTYTOB AOCPOYHOMO OCBOOOXAEHUS AN CO3AAHNS NPOrPECCMBHON CUCTEMBI OT-
ObITVS Haka3aHWs, B TOM Y1cre NpoBefeHne Neuxon3nonornieckux obcnefoBaHmnin Npy pacCMOTPEHUM BONPOCa O NPEACTaBNEHUN
k Hum. AB3ay 11 n. 7.2 KoHuenuuv npegycmatpusaeT npopaboTky Lienecoobpas3HoCTH 1 Hay4Hon 060CHOBaHHOCTM Takux ob6cneaosa-
HWIA. onaraem, YTo peyb UOET O NCUXO(UIMONOTNYECKINX UCCIEA0BAHUAX C UCMOMNb30BAHWEM NONMUIPatHbIX YCTPONCTB.

LlenecoobpasHocTb — 3T0 COOTBETCTBUE SBMNEHUS UMM NPOLiecca onpeaeneHHoMY (OTHOCUTENBHO 3aBEpLLEHHOMY) COCTOSHHIO,
MaTepuanbHas Unu naeanbHas MoAesb KOTOPOro NPeACTaBnseTCs B kayeCTse Lenu. VHbIMM crioBamu 3T0 COOTBETCTBUE AENCTBUN,
MOCTYMKOB, YCUNMIA CyObeKTa TOMy COCTOSHMIO, B KOTOPOE OH XeNaeT NpUBeCTM N3MeHsieMbln 06bekT. Ecnu aericTeue HanpaeneHo
Ha TpaHcdopmaLmio 06bekTa K xxenaemMomy pesynbTaTy — 3HaUUT OHO LienecoobpasHo. ECnn oHO He BeAeT K JOCTUXEHWO NocTaB-
NEHHOW LieNu — OHO He Pe3ynbTaTUBHO W NINLLEHO CMbICHa.

B npakTuke nonurpadHsIx NpoBEPOK BOMPOC O LienecoobpasHOCT/ NPOBEAEHNS ONPpOca PeLLaeTes, kak npaBuno, MHALMATOPOM,
T. €. NpeaCcTaBUTENeEM (PYKOBOLAMTENEM) NOApa3AeneHus, opraHa, OpraHu3aLmni, B MHTepecax KOTOpoil NPOBOANTCS TeCTUPOBaHMe.
CneunanucT-nonurpacdonor pellaeT BOMPOC O BOIMOXHOCTU (HEBO3MOXHOCTM) MPOBEAEHWNS TECTUPOBAHUS B CKIadblBaOLLMXCS
YCMOBMSIX C y4ETOM MMEHLLECS MHOPMALKN, TMYHOCTU 1 IU3NYECKOrO COCTOSHUS ONpaLLMBaeMOro inua.

BesycnosHO, 0Tka3bIBaTLCS OT [ONOMHUTENbHBIX BO3MOXHOCTEN OLIEHKM CTEMEHN UCMPaBEHNS IMYHOCTU OCYXAEHHOrO, B TOM
yncne NpefocTaBnseMbIX NonUrpadom, HepaLoHanbHo, NOATOMY € MO3MLIMK MHULMATOPa (3akasunka) — CryxObl MCNPaBUTENBHOIO
npoLiecca opraHoB UCMONHEHUS Haka3aHWi — NPOBefeHe Takoro uccrnenosanns byaet LenecoobpasHbiM. A3yveHne BO3MOXHOCTY
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