JIIEMBIX IOPUIUUECKUX YCIYT SBISETCS MOJIOKUTENbHOW. OHaKo B YKpauHe
elle He CO3/IaHbl JOJDKHBIE MEXaHU3MbI, KOTOPBIE MOTJIH OBl 00ECTIEUUTh BBI-
TIOJIHEHNE TAaHHOTO 3a1aHus. bes npoBeneHnss HEOOXOIMMBIX pedopM 3aKpe-
IUIEHUE Ha KOHCTUTYIIMOHHOM yPOBHE MOHOIIOJIMHU aJBOKATa Ha MPEICTaBU-
TEJLCTBO JIUIL B cyae Oyner juiib (opManbHONW MHCTAJULAMEH YKa3aHHOW
3aKOHOJATENAMHU 1ieHd, (PaKTUUeCKH YPOBEHb KauecTBa IIPE0CTaBIeHHs CO-
OTBETCTBEHHBIX yCIIYT He U3MEeHUTCs. K ToMy ke ycTaHOBJIEHUE TaKOH MOHO-
TIOJIMU aJ]BOKaTOB Ha JAHHOM JTarle Pa3BUTHS YKpauHbI OyAeT MpOTHBOpe-
YUTH €BPOIEHCKOMY CTaHAapTy B cdepe mpaB u cBOOO] YENOBEKA, a UMEHHO
IpaBy Ha CIIpaBeIMBOE CyneOHOe Pa3OoupaTesIbCTBO.

VIK 343.1
C.II. Kpuguuk

PEAJIM3AIIUA AABOKATOM ®YHKIINH 3AIIIUTDI
B YT'O/IOBHOM ITPOLIECCE PECIIYBJ/IMKH BEJIAPYCDH
B KOHTEKCTE MEXJIYHAPO/HbBIX CTAHIAPTOB

Koncruryrms Pecrryonuku benmapych B ¢T. 62 3aKperuiser, 4To KaXK/IbIil uMe-
€T [IPaBO Ha FOPUANYECKYIO IIOMOIIb JIs OCYILECTBIICHUS U 3aIlUTHI ITPaB U CBO-
6071, B TOM YHCIIE TIPABO MOJIB30BaThCS B OO0 MOMEHT MOMOIIIBIO a/TBOKATOB
JIPYTHX CBOMX TIPENICTABUTENEH B CyJle, MHBIX TOCYAapCTBEHHBIX OpraHax, opra-
HaxX MECTHOTO YIIpaBJIeHHs, Ha MIPENPHUSTHAX, B YUPEKICHHUIX, OPraHU3aIHsX,
OOIIECTBEHHBIX O0BEIMHEHHSX U B OTHOIIECHUSIX C JIOJDKHOCTHBIMH JIUIIAMU U
rpaxknanami. [IpoTuBozeiicTBrE OKa3aHUIO MPABOBOM MOMOIIY 3aMperaeTcs.

B yronoBHOM mporniecce 3TH OTIIpaBHbIE Hayala IPEUMYILECTBEHHO pea-
JIU3YIOTCS Yepe3 OCYLIECTBICHHE aJBOKAaTOM-3aIllUTHUKOM 3alUTUTEIEHON
(YHKIIMH, OCHOBHBIE MOJIOXKEHUsI KOTOPOH orpesieieHsl B cT. 44 YroiaoBHO-
npoleccyalbHOT0 Kofekca Pecriyonukn benapycs. 3akperuieHre Ha KOHCTH-
TYLIUOHHOM YPOBHE Ha3BAHHOTO IIpaBa UMEET BaXKHOE 3HAUEHUE NPU CO3/a-
HUH YCJIOBHHI JUISI KQYECTBEHHOW 3aIIUTHI IPaB M UHTEPECOB BCeX JHMIl Oe3
JIMCKPUMUHAITMOHHBIX MOTHBOB.

ITo mHenuro M.A. YenbiioBa, 0OBUHSAEMBI HE CBs3aH C (QyHKIHMEH 3a-
LIUTHI U HE ABJISIETCSA €€ HOCUTENIEM, MOCKOJIBbKY YTOJIOBHO-TIPOLIECCYaIbHBIN
3aKOH He OOS3BIBACT €r0 3alUIIAThCS OT HPEIbSIBICHHOr0 0OBHHEHHs. Ta-
KM 00pa3oM, eciiii OOBUHSIEMBIH OTKa3bIBA€TCsl OT 3alUTHUKA M CaM 3ally-
IIaeT CBOM IIpaBa M 3aKOHHBIE HHTEPECH], TO (DYHKIMS 3aIIUTHl OTCYTCTBYET
1 TOJIGKO MOTOMY, UTO B JieJie He MPUHUMAET YYacTHs 3allUTHUK.

Hawm BuanTcs 6nmskoit nosunust A.M. Jlapuna, cortacHo koTopoit GyHK-
LSl 3alIUTHl B CTAJMU TPEIBAPUTEIHLHOTO PACCIIeIOBaHNs U B CyZe BbIpa-

98

PDF created with pdfFactory Pro trial version www.pdffactory.com

KaeTcst B JIEMCTBHUAX IOA03PEBAEMOr0, OOBHHSIEMOTO, UX 3alllMTHUKA, Ha-
MIPaBJICHHBIX HA ITOJHOE WM YaCTUYHOE OIPOBEpPIKEHHE ITOJI03PEHUS WU
O0OBUHEHVS, BHISIBIIEHHE OOCTOSATENLCTB, CBUETEICTBYIOIUX B MOJIB3Y I10-
JI03PEBAEMOTO MJIH OOBUHSIEMOTO.

B yromnosHoM niporiecce aBOKaT MOKET BBICTYIIATh B POJIH 3AIIUTHUKA ITO/10-
3peBaeMoro, OOBHHSEMOTO, a TAKXKE KaK MPEACTaBUTENb MOTEPIIEBIIETO, TPaxK-
JIAHCKOTO MCTIA, TPAXKIaHCKOr0 OTBEeTYHKa. [IpolieccyabHbIi cTaryc ajBokara
orpesensieTcs Kak crienuanbHpMA HopMamu YK, HOCBSIIEHHBIMY 3aIUTHHKY,
TaK ¥ OOLIMMH MOJIOKEHHUSIMH O 3aJ[a4ax ¥ IPUHIMIIAX YTOJIOBHOTO IpoLiecca.

OHO# U3 COCTABIIONTUX 3D (HEKTUBHOCTH OPUTUYECKOM MTOMOIITH SBIISCTCS
€€ JIOCTYITHOCTb KyK/IOMY, KTO B Hel Hy>KnaeTcsl. J[oCTyITHOCTb BKITIOYaeT B ceOst
HE TOJIBKO CTOMMOCTHYO COCTaBJISIOIILYIO, HO M BOSMOXXHOCTB OOPaTHTHCS K JIFO-
OOMy aJIBOKATy, YUUTBIBAS €TO CIIEIUAIU3AIMIO U YPOBEHB 3arpy>KEeHHOCTH.

Ha mexmyHapoHOM ypoBHE IPaBo Ha IOPHIAMYECKYIO TIOMOIIb ITOJTyYH-
710 cBoe 3akperyenue B 1948 r., xorna ['enepanpnas Accam6nes OOH npu-
Hsula BeeoOmryro nexnapaiyio nmpaB yesioBeKa, KOTOPOH IMpOBO3IIIAIIAICT
TIPUHIIMI PABEHCTBA BCEX MEPE]] 3aKOHOM, BBOIMIIUCH TPE3yMIIIHsT HEBHHO-
BHOCTH, IIPaBO Ha OECIIPUCTPACTHOE M OTKPHITOE PACCMOTPEHHE Jeja B Cy/Ie
1, caMo€ TJIaBHOE, TApaHTHH 3alUTHI, YTO OUYEHb BAYKHO IS AEATEIHHOCTH
HaIMOHAIFHBIX aJIBOKATyp B Pa3HBIX rOCYJapcTBaXx.

JlocTyn K I0puIMYecKol IIOMOIIM perIaMeHTHpoBaH B OCHOBHBIX TOJIOXKeE-
HUSIX O pOJH aIBoKaToB, TpHHATHIX B 1990 1. Ha Konrpecce OOH mo mpemymipe-
JKJICHHIO IIpecTyIieHnii B Hpio-Iopke, B COOTBETCTBHH ¢ KOTOPBIMH JTFO00iT ue-
JIOBEK BIIPaBE 0OPATHTHCS 32 TIOMOIIBIO a/IBOKATA 110 CBOEMY BHIOOPY IS MOM-
TBEPIKJICHHSI CBOMX ITPaB M 3aILUTHI HAa BCEX CTAJIMSIX YTOIOBHOW IPOLIEYPHI.

B cBoro ouepesnip, NpaBUTENBCTBA TODKHBI TAPAHTHPOBATH JOCTYII K a/1BO-
KaTaM BCeX JIMII, TPOKUBAIOIINX Ha TEPPUTOPHH TOCYIapCTBA M OAYNHEHHBIX
€ro FOPUCAMKIMY Oe3 pa3aesieHus pachl, M0Ja, S3bIKa, PETUTUH, TIOJTATHYECKIX
W WHBIX B3IVIIJIOB, HAIIMOHAJIBHOTO MM COLUAIBHOTO MTPOUCXOXKICHUS, KO-
HOMHMYECKOTO WJIM MHOTO craryca. Kpome Toro, ecim MHTepechl IpaBoCyans
TpeOyIOT ATOr0, JII000E JIUIIO JOIDKHO OBITH 00ECIIeYeHO IIOMOIIBIO aJJBOKATa,
€CIIM Y HEro HeT HeOOXOMMMBIX CpeACTB. JINIIO, TOABEPTHYTOE 3a/Iep KaHHMIO,
apecTy WM MIOMEICHHUIO B TIOPbMY C TIPEbSBIICHUEM MM O€3 TIPEIbsBICHUS
OOBMHEHHSI B COBEpIICHHH YTOJIOBHOTO IMPECTYIUIEHHS, IOJDKHO MOJIYyYHTh
OBICTpPBIN JOMYCK K a/1BOKaTy. TakoMy JIMITy JOJDKHBI OBITH 0OECIIeueHbl He-
00XOZIMMBIE YCIIOBHSI, BpEMS U CPEICTBA JUISl BCTPEYH WIIM KOMMYHHUKAIMNA 1
KOHCYJBTAIM{ C a/IBOKaTOM 0€3 3aJepKKH, TPETSITCTBUN U LIEH3YPBI, C ION-
HOHM MX KOH(HJICHIUATBHOCTHI0. KOHCYIIBTaK MOTYT OBITH B IOJIE 3pEHMS,
HO 3a IpeJiesIaMy CIIBIIIMMOCTH YIOJIHOMOYEHHBIX JOJDKHOCTHBIX JIUIIL,

B PecnyOnmuke bemapyck Bbllleyka3aHHBIE TapaHTUM HAlDIM HawOoree
TIOJTHOE OoTpakeHHe B 3akoHe «O0 a/IBOKaType U aaBOKaTCKOM JIESITEILHOCTH,
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MOCTAaHOBJIEHNM MUHHCTEpCTBa BHYTpeHHHX nen Pecryonmuku benapych or
8 aprycra 2007 1. Ne 194 «O06 yrBepskaeHnu [IpaBrt BHYTPEHHETO pacopsiika
CHeNMaIbHBIX YUPEKICHUH OPraHOB BHYTPEHHUX JIEJ, UCTIONHSIOMINX aIMH-
HHUCTPATUBHOE B3bICKAHWE B BHIE aJIMHHICTPATUBHOIO apecTa» 1 MOCTaHOBIIe-
HUM MunncrepeTsa roctuiu PecryOonuku Benapyck ot 18 mast 2005 . Ne 22
«O0 yTBepykIeHnH MHCTPYKINK O TOBEIEHUH a/IBOKaTa B MECTaX COAEpPIKaHUs
TIOJ CTPaKEH M WCIIPABUTENBHBIX yUpPEXIEHUSIX». [JaHHBIMA HOPMAaTHBHBIMU
MIPAaBOBBIMH aKTaMH TIPEIYCMOTPEHO, YTO TPU OKa3aHWH IOPUIMYECKON I10-
MOIIM 00ECHeUNBAIOTCS HEOOXOMMBIE YCIIOBUSI JUTSl BCTPEY M KOHCYIIBTAIHI
C aJIBOKAaTOM HaeJ[MHe ¢ COOJIIOZIEHNEM WX TOJHON KOH(HIEHINAIEHOCTH, 03
OrpaHMYEHHs] KOJIMYECTBA M TPOJOJDKUTEIBHOCTH Oecel], B YCIOBHUSIX, TIO3BO-
JISIOIIMX COTPYIHHKY CHELMAIBHOTO YUPEXKICHHS BU/IETh, HO HE CIIBIIIATH HX.

Bormpoc o nipaBe Ha I0pUANYECKYIO ITOMOIIb KaK OJHOM M3 OCHOBHBIX 3JIe-
MEHTOB IPAaBOBOIO CTaryca JI00ro yesioBeka u3ydaics KoHCTUTyIMOHHBIM
Cynom Pecnyonku Benapycs. Ero mosunys 1 BHeCeHHbIE KOMIIETEHTHBIM Op-
raHaM MPEIJIoKEHUS U3TI0XKEHBI B peteHunH ot 5 oktsa6ps 2000 . Ne P-103/2000
«O mpakTrke npuMmeHeHus pemenuii Koncrutynmonnoro Cyna PecrryOnuku
Benapyce ot 2 urons 1999 . ,,O HEKOTOPBIX BOIPOCAX MPEICTABUTENECTBA B
cyqne 1o rpakaaHckuM aeiam”, ot 13 nexadps 1999 1 ,,O HEKOTOPEIX BOIPO-
cax obecrieueHusl rpakaaHaM KOHCTUTYIIMOHHOTO TIpaBa Ha IOJy4YeHHe I0pH-
JIUYECKOH oMoy B yroioBHOM tiporiecce”, oT 4 uross 2000 1. ,, O HeKOTophIX
BOIPOCAaX, CBA3aHHBIX C OKa3aHWEM FOPHIMYECKOH IMOMOIIN OCY)XJIEHHBIM" B
YacTH pean3aluy HOoJIOKEeHUH crarby 62 Konctutyrmm».

Takum 0Opa3oM, ydacTue aJBoKara B YrOJIOBHOM ITPOIIECCE UMEET CyIIe-
CTBEHHOE 3Ha4YeHHEe, OHO OTBEYaeT MOTPEOHOCTH 0OIIecTBa B CIIPaBEINBO-
ctu. B 3TOl CBSI3M mpencTaBisiercs LenecooOpa3sHbIM aKTUBHO COBEPILEH-
CTBOBATh HAIIMOHAJILHOE 3aKOHO/IATEIECTBO M MPUBOANTH €T0 B COOTBETCTBHE
C MEX/IyHapOoJHBIMU CTaHAApTaMH B cdepe MpaBoro craryca JMYHOCTHU, B
TOM YHCJIE€ B YAaCTH peay3anuy (PYHKIMY 3alUTHI B YTOJIOBHOM IIPOLIECCE.

VJIK 340.151

H.B. JIewukesuu

CTAHOBJIEHME 1 PASBBUTHE ITPAB 11 CBOBO/{
YEJIOBEKA 1 IT'PAKJTAHWHA

Cpeay BBICHIMX LIEHHOCTEH YeI0BeYeCKOM IIMBUIIU3AIINY TPaBa yeIoBeKa
3aHUMAIOT LIEHTPAIbHOE MECTO, IIOTOMY YTO MO3BOJISIIOT IPUMEHUTD «UEII0-
BEYECKOE M3MEPCHHE» KO BCEM CTOPOHAM HaIIeH KU3HU, OOMECTBEHHOTO U
WHUBUYTEHOTO OBITHS — K TOCYIapCTBY, K SKOHOMUYECKOM, COIUATBHOM,
MTOJTMTHIE CKOH, TIPAaBOBOH M KyJIBTYPHO# cepam.
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C TOYKH 3peHus NpaB YeJIoBeKa MOXKHO CYJUTh, HAIIPHUMEP, O PABOBOM U
HENpaBOBOM TOCYAApCTBE, PaBOBOM M HENPAaBOBOM 3aKkoHe W T. A. Ho camoe
IJIaBHOE — Yepe3 OTHOIIEHHE TOCyIapCTBa K ITpaBaM YesIOBEKa MOYKHO CYITUTh
0 TOM, KaK 00ecIeunBaeTcs €ro MpaBo Ha JOCTOWHOE CyIeCTBOBaHHE — (hU3H-
YecKoe, MOpPaJIbHOE, TyXOBHOE, IT03BOJISIOIIEE TyBCTBOBATH Ce0s1 CBOOOIHBIM.
3alMIIeH JIM YeJIOBeK OT HHIIETHI, T0JI0/a, OECKYIBTYpPbs, JUCKPUMUHAIN
(mueHwuit, orpaHuYeHwil) B 3aBUCHUMOCTH OT HAI[MOHATBHOW HJIM PETUTHO3-
HOU TPUHAJUISKHOCTH, 11014, SI3bIKA, COIIMAILHOTO WII COCJIOBHOTO ITOJIOXKE-
HUA? MOXET JIM pacCUMTHIBaTh Ha XOPOIIEe MEIUIMHCKOE OOCITyXKMBaHUE?
OrpaxzeH J1 OT Yrpo3bl SKOJIOTMYeCKON Jerpajaliii OKpY Karomel cpeabl?
3aluIieH Jid OT POU3BOJia OAHANUTOB, IPOAAKHBIX (KOPPYMITUPOBAHHBIX) TO-
CYIapCTBEHHBIX YMHOBHUKOB M PAOOTHHKOB MPaBOOXPAHUTENIBHBIX OPraHOB?
Takue rmokazaresn JTy41e JIIOOBIX CIIOB M KPACHBBIX 3asIBICHHH ITOJTUTHIECKUX
JiesiTesIell TOBOPSIT O COCTOSIHUM ITPAB YeJIOBEeKa B TOW MJIM MHOM CTpaHe.

MBEICITb O €CTECTBEHHOM ITPOUCXOKICHUH IIPAB YeIOBeKa IPHILIA K HaM
n3 r1younsl BekoB — n3 JpesHeli ['permu u peBnero Puma. Ho nactyme-
HHE «3II0XH MPaB YEIOBEKa», KOT/ia WIeU CTAaHOBSITCS IOPHIMYECKON peab-
HOCTBIO, CBSI3BIBAIOT C MEPUOIOM OyprKya3HO-JIEMOKPaTHUECKUX PEBOJTIOIHI
n kpywmenus ¢peonannsma. Mimenno B EBpone BrepBble B MCTOPUN LIUBHIIH-
3aIMH 3apOJMIIOCH YUEHHE O ECTECTBEHHOM IIPaBe M OBbUIN CIeIaHbI IIEPBbIE
IIard K €ro 3aKPeIUICHHIO B TOCYJapCTBEHHBIX IOPHIMYECKUX JOKYMEHTaX.
Co BpeMeHeM eCTEeCTBEHHO-TIPABOBEIE HJIEH HAXOAT CBOE BOILIOIICHHE U 32
npenenamu EBpomnbl. Tak, B X01€ aHTUKOJIIOHHAJILHOM PEBOMIONMN 4 WIONS
1776 r. CIIA npoBosmiamator Jlexnaparuo He3aBUCUMOCTH. YUeHbIe CUu-
TAIOT ee MIepPBOH B HCTOPUH JeKiapalueii (3asBneHneM, OObSBICHUEM) IPaB
yenoBeka. A B 1787 r. 6buta npunsita Koncrutynust CILIA, craBmas nepBoit
B UCTOPUU NMUCAHON KOHCTUTYLUEH.

Haxkowner, Henb3st HEe Ha3BaTh BBIAAIONIMIICS NMPABOBOW JOKYMEHT Bpe-
MeH Benmxoli ¢paHiry3ckoil peBomonmu — Jlekmapanuio npaB 4eiIoBeKa U
rpaxnanuaa 1789 r. B atom HeGombiioM mo oobeMy mokymente (17 kpart-
KUX cTareil) ObLIM TeHHAbHO BOIJIONMICHBI TYMAHUCTHUYSCKUE UJICH SIOXH
IMpocsenienus — o cBoOo/E, paBEHCTBE, BIACTU HAPOJA, POJIU 3aKOHA U IIPaB
YeJOBeKa, O B3aMMOOTHOIIEHHUSX TOCYAapcTBa U rpakaaHuHa. [lexmapanms
oKazaljla OTPOMHO€ BO3/eliCTBHE HE TOJIBKO Ha BECh IOCIEAYIONIMI IpoLece
pasButus mpaBa. OHa cHOCOOCTBOBaNa CTAHOBJICHUIO T'yMaHHUCTHYECKOTO
MHPOBO33pEHUsI COBPEMEHHOTO YEJIOBEYECTRA.

Jlexmapanusi IpoYHO OCHOBBIBAJIACH HA IO3UIMUSX YUYEHHS O €CTECTBEH-
HOM IPOMCXOKJICHUH TIPaB YesIoBEKa. JTO YUE€HHE ONPOKHIBIBAIIO TOCIIOA-
CTBOBABIIME BO33PEHUS O TOCYIAPCTBE KaK BEPXOBHOW cuile, HaJEJICHHON
TIPaBOM PACIIOPSIKATHCS CYILOAMH JIFONIEH 110 CBOEMY YCMOTPEHHIO U Iapyro-
11eli 4Yesl0BEKY HEKOTOphIE TpaBa.
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