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A.C. Ilonumoesa

ITPABO HA CBOBOAY
KAK OBBEKT YI'OJIOBHO-ITIPABOBOI OXPAHBI

[IpaBo Ha cBOOOIY M HENMPUKOCHOBEHHOCThH YEJIOBEKa SIBISIETCS OJHUM
W3 CaMbIX BaYKHBIX KOHCTHUTYLHMOHHBIX IIPaB. 3allkuTa 3TOro IpaBa — 00s13aH-
HOCTB T'OCYapCTBa. YCIIENTHOE HCIIOJIHEHHE 3TOH 00s13aHHOCTH Tpedyer mpa-
BIJIBHON KBAIM(HUKAIMH MTPECTYHBIX MOCATaTeIbCTB Ha CBOOOLY U HETIpH-
KOCHOBEHHOCTb JINUHOCTH. [IpaBo Ha cBOOOAY M JIMYHYIO HENPUKOCHOBEH-
HOCTB YeJIOBEKa MpoBo3MIaleHo B cT. 29 KoHcTuTynmu YkpauHsl.

[TpaBa 1 cBOOO/BI YeTOBEKA HAIIIM CBOE 3aKPEIUICHHUE B MEXKTyHapOIHO-
MIPaBOBBIX JOKyMeHTax — BceoOmielt nexnmapannu npaB 4enoBeka 1948 r.,
MexyHapOJHOM TaKTe O TPAXKIAHCKUX M MOTUTHYCCKUX mpasax 1966 r.,
MextyHapoAHOM TaKTe 00 SKOHOMUYECKHX, COLMAJBbHBIX M KYJIBTYpPHBIX
mpaeax 1966 r., EBporeiickoif KOHBEHIIMH O 3aIUTE MPaB YEITOBEKa U OCHOB-
HBIX cBoOOM 1950 1.

TpasMIMOHHO NPUHSTO BBIACIATH J[BA HAITPABJICHHS [TPABOBOH 3aIIUTHI Ye-
JIOBEKA M TPaXKJaHUHA: [IEPBOE — OT MPECTYILIEHUH W WHBIX MPOTHBOITPABHBIX
JIEWCTBUH (PM3MUECKNX M IOPUAMYECKUX JIUI; BTOPOE — OT MPOTHBOIIPABHBIX
JIeWCTBUH CyOBEKTOB ITyOIMYHOM BlacTH. BaskHast posib B 3a1yTe HAPYIIEHHBIX
TpaB ¥ CBOOOJ TpakJaH IPUHAISKHUT TPEXKIE BCETO MyOIMYHBIM OTPACIIsiM
TIpaBa — aAMUHUCTPaTHBHOMY M YTOJIOBHOMY. B aHHO# cTarbe ynensercs BHU-
MaHHe 3aIlIiTe paBa Ha CBOOO/Y 3aKOHOM 00 yrOJIOBHOM OTBETCTBEHHOCTH.

Kareropust cBOO0/IbI TMYHOCTH OTIINYAETCS CIIOKHOCTHIO M MHOTOTPAaHHO-
cTb10. OOBIYHO B HAayKe BBIJIEISIOT HECKOIBKO OITPEAEIICHHUH OHSTHSI «CBOOO-
Jla». B Y3KOM CMBICIe — (pu3rdeckasi cBo00/1a, KOTopasi MOXKET ObITh OIpaHu-
YeHa 3ajiepkaHusAMHU U apectamu (cT. 5 EBporneiickoll KOHBEHIIUH O 3aIlUTe
MpaB 4eNioBeKa); B Ooliee IIMPOKOM CMBICIe — HHAWBHIyabHas cBOOO/a, B
KOTOpPOHM BBIPA)KAETCSl BCS CHUCTEMa IPaKJAHCKUX IIPaB; B CAMOM HIMPOKOM
cMBIcIIie — cB00O/Ia, KOTOPasi BOIJIOIIAETCSI BO BCEH CHCTEMeE IpaB YeJIoBeKa
(B TakOM CMBICIIE TEPMUH «CBOOOa» yHOTpeOIseTcsl B epBOM ab3aile mpe-
amOyib1 BeeoOirielt aekaparyu mpas 4ejoBeKa). DTUM, B YaCTHOCTH, MOKHO
0OBSICHUTB TOT (DAKT, YTO B YTOJIOBHOM KOJICKCE YKpaWHBI HE JACTCSI ONpPeIe-
JICHUsI TIOHATHSI CBOOOJIBI JIMYHOCTH KaK OOBEKTa, MOJIEXKAIIEro IIPaBOBOU
oxpane. Cam 3akoH 00 yronoBHoH oTBeTcTBeHHOCTH B pasn. 11 «[Ipecrtymie-
HUSI IPOTHB CBOOO/IBI, YECTH U JIOCTOMHCTBA JINYHOCTH COJIEPIKUT OITHCaHNE
TOJIBKO TaKUX COCTABOB IPECTYIUICHUI IPOTHB CBOOOABI IMYHOCTH, KOTOPbIE
MoCATaOT Ha (PU3MUYECKYIO0 CBOOOJY YEIOBEKa, JIMIIAIOT €r0 BO3MOXKHOCTH
CBOOOJIHO M30MPaTh MECTO CBOETO HAaXOKAEHMsS. Takoe pelieHHe 3aKOHOJa-
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TeJlsl JaeT OCHOBAHUE JUTS BBICKAa3bIBAHUS B FOPHIMUYECKOH JIMTEPaType TOUKH
3peHust 0 ToM, uTo YK VYkpauHb! BKIaJbIBA€T CIUIIKOM Y3KO€ COAEpIKaHUE
B TIOHATHE CBOOOJB! JIMYHOCTH KaK OOBEKTa YIOJIOBHO-TIPABOBOM OXpaHHBI.
IIpencraBnsgercs, 4TO BBIIEU3IOKEHHOE MHEHHE HE BIIOJIHE CIIPaBEIUBO.
JIeWCTBUTENBHO, €CM OTPaHUYHUTHCS TOJIBKO TEMH MPECTYITHBIMU JIESHUS-
MH, OCHOBHBIM OOBEKTOM KOTOPBIX 3aKOHOJATEIb MPSIMO MPHU3HAET CBOOOLY
JUYHOCTH (YTO OTpaXkaeTcs B HA3BaHUH COOTBETCTBYoLIEH raBbl YK Yipau-
HbI), TO OKQXETCS, YTO CBOOO/IA TMYHOCTH OTPAHHMYHMBACTCS TOJIBKO CBOOOIOM
TiepeBIKEeHHs YenoBeka. Ho 3TOT y3Kuid B3IVIsI Ha comepKaHue CBOOOJIBI
JIMYHOCTH HE OTPAKaeT PeaIbHOM MO3ULINYU 3aKOHOJATENS.

Takxe HEOOXOIMMO OTMETHTB, UTO B PsiJIe COCTABOB MPECTYIICHUH CBO-
0o/1a JIMYHOCTH SIBJISIETCS TOTIOJTHUTEIBHBIM 00beKTOM. Tak, B 4acTHOCTH,
YTOJIOBHBIH 3aKOH OXpaHsET HE TOIBKO (PU3UUECKYIO CBOOOIY JINYHOCTH, HO
W MHBIE acTieKThl cBoOosbl. Tak, monoxenus pasa. IV YK Ykpauns! nanpas-
JIEHbI Ha OXpaHy IOJIOBOW CBOOOABI U MOJOBOI HENPUKOCHOBEHHOCTH JIMY-
HoctH. [Ipr 3TOM MMEHHO NoJI0Bast CBOOO/a TIMYHOCTH BBICTYIAET OCHOBHBIM
00BEKTOM YTOJIOBHO MPABOBOW 3amIUTHl HOpM cT. 152 «l3nacuimoBanue,
cT. 153 «HacuibCTBEHHOE YAOBIETBOPEHNUE TTOJIOBOH CTPACTH HEECTECTBEH-
HBIM c1I0cO00M» 1 CT. 154 «[IpuHYX/1eHHE K BCTYIIJICHUIO B TIOJIOBYIO CBSI3bY.
B nanHOM ciydae cB00O/Ia IMYHOCTH BBICTYNAET B BUJIE CBOOOIBI UEIOBEKA
KaKk paBHOIIPaBHOIO 4iieHa oOmiecTBa 0e3 Kakoro-audo NMpHHYXICHUS pe-
1aTh, BCTYIATh UM HET B OJIM3KHE OTHOLICHUS C KeM-JIH00.

OCHOBHBIM OOBEKTOM HapyIIEHUs] YCTAHOBJICHHOTO 3aKOHOM IOpsiaKa
TPaHCIUIAHTAIMH OPTraHOB WM TKaHel uesnoBeka (cT. 143 YK Vkpaunb) siB-
JsieTcs 310poBbe uenoBeka. Ho pgaHHOe mpecTymieHne OJHOBPEMEHHO IO-
csiraeT ¥ Ha cBOOOJIY JIMYHOCTH — CBOOOJY YeJIOBEKa PacIiopsiKaThesi COOOM.
BMelaresbeTBO B ASSITEIBHOCTD CyneOHbIX opraHoB (cT. 376 YK YkpauHsi),
yrpo3a WM HAaCWIME B OTHOLIEHUU CyAbH, HAPOAHOTO 3aceAaTens WX Npu-
csoxroro (cr. 377 YK YkpauHsl) U MOCATaTENbCTBO HA JKHU3HB CY/IbU, HAPOII-
HOT'0 3ace/iaTens WIN MPUCSHKHOTO B CBSI3U C UX JIEATEIbHOCTBIO, CBSI3aHHOM ¢
ocyiecteiaeHueM npasocynust (cT. 379 YK YipauHbl), ABISIOTCS CEPbE3HBIMU
MIPECTYIUICHUSIMU TIPOTUB IIPABOCYIHS. DTH NPECTYIICHUSI HAITPaBJICHBI Ha TO,
YTOOBI BBIHYANTD JICHCTBOBATh YKa3aHHBIX JIOJDKHOCTHBIX JIAI] BOIIPEKH CBOEH
BOJIE, TEM CaMbIM B Ka4€CTBE JJOMOJHUTENEHOIO 00bEKTa JaHHBIX IPECTYILIe-
HUH CJIeAyeT IPU3HATh CBOOOIY JIMYHOCTH YKa3aHHBIX JOKHOCTHBIX JIHIL.

Kpome Toro, k 3TM cocTaBaM NPUMBIKAET CYyTEHEPCTBO WJIH BOBJICUECHUE
nuna B 3ansatue npoctutyuuei (cr. 303 YK Vipaunnsr). HemocpeacTBeHHBIM
00BEKTOM aHATM3UPYEMOTO MPECTYIUICHUS CIeIyeT CUNTATh OTHOILIEHHUS B
chepe moIOBOIT MOPATH KaK HEOTHEMJIEMBIH IEMEHT OOIICCTBEHHOW HPaB-
cTBeHHOCTH. OIHaKO B TOM CIlIydae, €CJIM TaKOe BOBJIEUEHUE COBEpIIAETCS
MyTeM ITPUMEHEHHS HAaCWIIMS WM YTPO3bI €ro IIPUMEHEHHs, IaHTaXa, YHH-
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YTOXKEHUEM WITH MOBPEXKICHHEM HMYIIIECTBA, TO OTEPIEBIIAs CyIECTBEHHO
OrpaHUYUBAETCs B CBOOO/E BONeu3bsiBieHus. Ee cBoOOIa TMIHOCTH, TAKUM
00pa3oM, To)Ke CTAHOBHUTCSI 0OBEKTOM MPECTYITHOTO IOCATaTeNIbCTBA.

Vicxozis U3 BBILICH3I0XXEHHOTO, CYMTAEM, YTO MPABO Ha CBOOOIY KaK 00b-
eKT YTOJIOBHO-TIPABOBOW OXPAaHbI BKIIFOYAET B Ce0s KOMIUIEKC KOHKPETHBIX
MPaBOMOYHI, peann3yeMbiX B cdepe audyHoi (cBoOoma BrIOOpa MecTa mpe-
ObIBaHUsI, CBOOOAA TIEPENBIKEHUS, CBOOOIA NEUCTBUI U T. 1.), TOIUTHYE-
ckoit (cBoOoa MbICIH, cBOOOJIA CJIOBA U T. J1.) U npodeccuonansHoi (cBobo-
Jia Tpy/a, cBo001a TBOPUECTBA U T. JI.) HKHU3HH.

Takum 00pa3oM, NPOBEACHHBIMH HaMH aHAJM3 HEKOTOPBIX CTaTeil
YK VYkpauHbsl 1103BOJISIET CHOPMHUPOBATH CICAYIONIMIA BBIBOJA. MOHUMAHHE
YKPauHCKHM 3aKOHOJATeJIeM CBOOOIBI JINYHOCTH KaK OOBEKTa YTOJOBHO-
MPaBOBOM OXPaHbI, BRIPAKEHHOE B HOPMaX YTOJIOBHOTO 3aKOHA, TOCTATOYHO
TMOJTHO, Ha HAIl B3IVIS/, OTPAXKACT €ro COJACpIKaHHe M KOMILUICKCHBIN Xapak-
Tep. DTO JaeT HaM BO3MOKHOCTb BBIJICIUTH CICAYIOLINE COCTABHBIC YaCTH
CBOOOJIBI JIMYHOCTH, CIyXallue CHeluDUUEeCKUMH OOBEKTaMH YrOJOBHO-
IIPaBOBOM OXpaHBbI:

¢usuueckas ceobona muunoct (ct. 146, 147, 149, 151, 371 YK Vkpaussi);

MOJUTHYECKAsT CBOOO/Ia INYHOCTH, BKIIFOYasi cBoOoay coBectu (cT. 157,
161 YK VYkpauHsi):

9KOHOMHYECKasi cBobona munocTH (cT. 185-190, 206, 222 YK VkpauHsi);

nonosast cBoboza muaroctH (c1. 152-154, 303 VK YkpauHsr);

cB00O/Ia TMYHOCTH CIEIHANBHBIX cyObekToB (cT. 376, 377, 379 VK Vkpa-
UHBbI);

cB00O/Ia IMYHOCTH B UHBIX 00MacTsIX sxusHenAestensHocTh (cT. 143, 372,
373 YK VYkpaussr).

VJIK 341.231.14:340.134(477)

PIO. Ilonosunkuna

PEAJIM3AIIUA ITPAB HACJIEAOBAHMA
BHYTPEHHE ITEPEMEIIIEHHBIX JINI]
HA ITPUMEPE 3AKOHOJATE/IBCTBA YKPANHDI

Hauunast ¢ nepuona OypsKya3sHbIX PEBOJIONMI, TpaXkIaHe Bcex cTaH 0o-
POJHCH 3a MPU3HAHUS HEOTHEMIIEMBIX MPAB U CBOOO/I YENIOBEKA, IIOCTPOCHHE
IPaBOBOIO IrOCYAApCTBa U IPaxIaHCKOro obuiecTsa. B coBpeMeHHOM Mupe
9TH KaTeTOPUU YCTAaHOBHIIMCh BO MHOTHX CTpPaHaXx, 4eJIOBEKY rapaHTUpyeTCs
LIMPOKHH CIIEKTP MpaB ¥ CBOOOJ B MOJIUTHYECKOH, SKOHOMUYECKOH,, KYJBTYP-
HO¥1 1 HBIX cdepax. OmHako Bo MHOTHX rocynaperBax (Mpaxk, Upan, Cupwus,

148

PDF created with pdfFactory Pro trial version www.pdffactory.com

VYkpauHa u Jp.) Ha4aJuch BHYTPEHHUE MOTUTHICSCKUE KOH(IUKTHI, KOTOPBIE,
0e3yCJI0BHO, HAPYIIAIOT MpaBa U CBOOO/IBI YEJIOBEKa.

B naHHBIN epUO/ BpeMEHH TEPPUTOPUATIBHAS LIETIOCTHOCTh YKpaHHbI Ha-
pYyIlIeHa, MHOTHE I'pakIaHe BHIHYK/ICHBI ObUTH ITepeexarhb U3 MECT, IIe BEAETCs
QHTUTEPPOPHUCTUYECKAs OTEepalys, B Ipyrye 00IacTH CTpaHbl. 3aKOHOIATENb-
CTBOM YKpauHBI TaKHE JIUI[A CTAITH HA3bIBaThCS «BHYTPEHHE MIEPEMEIICHHBIE.
ComnacHo cr. 1 3akona Ykpauns! «O0 oOecriedeHrH IpaB 1 CBOOO BHYTPEHHE
TiepeMEeNeHHbIX JIMI» BHYTPEHHE IePEMEIICHHBIM JIMIIOM SIBIISETCS Tpax/a-
HUH YKpauHbl, THOCTPaHELl WM JIMIO 0e3 rpa’kIaHCTBa, KOTOPBIE HAXOAATCS
Ha TEPPUTOPHUH YKPAHHBI HA 3aKOHHBIX OCHOBAHUSIX M UMEFOT MPaBO Ha MOCTO-
SIHHOE TIPOXKUBaHKE B YKPAaHHE, KOTOPHIX 3aCTABUIIM OCTABUTH MM TOKUHYTh
CBOE MECTO JKUTEIILCTBA B PE3YJITaTe HIIH BO M30€KaHNe HETaTUBHBIX TTOCTIE-
CTBUI BOOPYXEHHOTO KOH(IIMKTA, BPEMEHHOH OKKYMAllH, MOBCEMECTHBIX
TPOSIBICHUH HACHIIHSI, HAPYIICHHH IPAB YeJIOBEKA U YPE3BbIYANHBIX CUTYAIIUH
TIPUPOTHOTO MJIM TEXHOTEHHOTO XapakKTepa.

[IpaBo HaciIenOBaHMsI TAKKE SBISETCS HEOTHEMIIEMBIM B CUCTEME TIPaB U
cBoOoOy1 yenoBeka. HacnenonareneM U HaCIEAHUKOM MOTYT OBITH KaK Ipax-
naHe YkpauHbl, iHOCTpaHIp! (rpaxkaane bernapycu, Poccuiickoit denepariu
U JIp.), a TaKkKe Jui@a 6e3 rpaXkaHCTBa, KOTOPbIC HAJICIEHBI OMpPEeIeICHHBIM
KOJIMYECTBOM TIpaB JJIsl peaIn3aliiy HAcJIeCTBa. DT JIMIA MOTYT OBITh BHY-
TpeHHe NepeMelIeHHbIMU. K coxaneHuro, 3TH rpaxxaane OyayT OorpaHHYeHbI
B HACJICJICTBEHHBIX MPaBax.

3aKkoHO/IaTeNb yPEerylInpoBaj HEKOTOpPBIE BOIPOCHI OCYIIECTBICHUS Ha-
CJIE/ICTBEHHBIX IIPaB BHYTPEHHE NepeMelieHHbIX il B ct. 9 3akona Ykpa-
uHbl «O BPEMEHHBIX MEPONPHUATHSIX B MEPHOJ MPOBEACHUS aHTHTEPPOPH-
CTHYECKO OTepalui» ONpe/esieH NCKIFOYUTEbHbIA ITOPSI0K ONpe/IeNIeHNs
MecCTa OTKPBITHSI Hacje[CTBa. B crarbe mprBOAMTCS Ba NIpaBHJIa:

1. B cimy4ae ecnu mocietHee MECTO KHUTEBCTBA HACIIE01aTelsl €CTh Ha-
CeJICHHBIN IyHKT, Ha TEPPUTOPUH KOTOPOTO OpraHbl TOCYAapCTBEHHOW BIIACTH
BPEMEHHO HE OCYIIECTBIISIFOT MIIM OCYIECTBIISIOT B HEMOTHOM 00beMe CBOU
MOJTHOMOYHS, YTBepKAeHHBIe perieHreM KabuHera MUHHCTPOB YKpawuHbI,
MECTOM OTKPBITHS HACIIE/ICTBA SIBIISIETCS MECTO ITOJ[a4M TIEPBOTO 3asBICHMS,
CBUJICTEIHCTBYIOIIETO O BOJIEU3BSBICHUN O HACIIEAyEeMOM MMYIIECTBE, Ha-
CJIEIHUKAX, MCTIONHUTENSX 3aBEIaHusl, JIUIax, 3aMHTEPECOBAHHBIX B OXpaHe
HACJIEJICTBEHHOTO UMYIIECTBA WIIM O TPEOOBAHUIX KPEAUTOPOB.

2. Ecnin MecTo KHUTeNbCTBa HACIIE0/1aTeNsl HEM3BECTHO, a HEJIBIDKUMOE
HUMYIIECTBO HIIK OCHOBHAS €T0 YaCTh, TPU OTCYTCTBHHU HEIBHXKHMOTO HMYIIIe-
CTBa — OCHOBHAsI 4aCTh JBIKMMOTO MMYIIIECTBA HAXOJUTCSI HA TEPPUTOPHH,
npeycMoTpeHHo# 4. 1 ct. 9 BhImeyka3aHHOTO 3aKOHA, MECTOM OTKPBITHS
HaCcJIeJICTBA SIBIISIETCS MECTO I0/1au NIEPBOTO 3asBJICHUS, CBHJIETEIBCTBYIO-
IIET0 O BOJIEM3BSIBICHUH O HACJIeyeMOM UMYILECTBE, HACJIETHUKAX, UCIION-
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