YTOXKEHUEM WITH MOBPEXKICHHEM HMYIIIECTBA, TO OTEPIEBIIAs CyIECTBEHHO
OrpaHUYUBAETCs B CBOOO/E BONeu3bsiBieHus. Ee cBoOOIa TMIHOCTH, TAKUM
00pa3oM, To)Ke CTAHOBHUTCSI 0OBEKTOM MPECTYITHOTO IOCATaTeNIbCTBA.

Vicxozis U3 BBILICH3I0XXEHHOTO, CYMTAEM, YTO MPABO Ha CBOOOIY KaK 00b-
eKT YTOJIOBHO-TIPABOBOW OXPAaHbI BKIIFOYAET B Ce0s KOMIUIEKC KOHKPETHBIX
MPaBOMOYHI, peann3yeMbiX B cdepe audyHoi (cBoOoma BrIOOpa MecTa mpe-
ObIBaHUsI, CBOOOAA TIEPENBIKEHUS, CBOOOIA NEUCTBUI U T. 1.), TOIUTHYE-
ckoit (cBoOoa MbICIH, cBOOOJIA CJIOBA U T. J1.) U npodeccuonansHoi (cBobo-
Jia Tpy/a, cBo001a TBOPUECTBA U T. JI.) HKHU3HH.

Takum 00pa3oM, NPOBEACHHBIMH HaMH aHAJM3 HEKOTOPBIX CTaTeil
YK VYkpauHbsl 1103BOJISIET CHOPMHUPOBATH CICAYIONIMIA BBIBOJA. MOHUMAHHE
YKPauHCKHM 3aKOHOJATeJIeM CBOOOIBI JINYHOCTH KaK OOBEKTa YTOJOBHO-
MPaBOBOM OXPaHbI, BRIPAKEHHOE B HOPMaX YTOJIOBHOTO 3aKOHA, TOCTATOYHO
TMOJTHO, Ha HAIl B3IVIS/, OTPAXKACT €ro COJACpIKaHHe M KOMILUICKCHBIN Xapak-
Tep. DTO JaeT HaM BO3MOKHOCTb BBIJICIUTH CICAYIOLINE COCTABHBIC YaCTH
CBOOOJIBI JIMYHOCTH, CIyXallue CHeluDUUEeCKUMH OOBEKTaMH YrOJOBHO-
IIPaBOBOM OXpaHBbI:

¢usuueckas ceobona muunoct (ct. 146, 147, 149, 151, 371 YK Vkpaussi);

MOJUTHYECKAsT CBOOO/Ia INYHOCTH, BKIIFOYasi cBoOoay coBectu (cT. 157,
161 YK VYkpauHsi):

9KOHOMHYECKasi cBobona munocTH (cT. 185-190, 206, 222 YK VkpauHsi);

nonosast cBoboza muaroctH (c1. 152-154, 303 VK YkpauHsr);

cB00O/Ia TMYHOCTH CIEIHANBHBIX cyObekToB (cT. 376, 377, 379 VK Vkpa-
UHBbI);

cB00O/Ia IMYHOCTH B UHBIX 00MacTsIX sxusHenAestensHocTh (cT. 143, 372,
373 YK VYkpaussr).

VJIK 341.231.14:340.134(477)

PIO. Ilonosunkuna

PEAJIM3AIIUA ITPAB HACJIEAOBAHMA
BHYTPEHHE ITEPEMEIIIEHHBIX JINI]
HA ITPUMEPE 3AKOHOJATE/IBCTBA YKPANHDI

Hauunast ¢ nepuona OypsKya3sHbIX PEBOJIONMI, TpaXkIaHe Bcex cTaH 0o-
POJHCH 3a MPU3HAHUS HEOTHEMIIEMBIX MPAB U CBOOO/I YENIOBEKA, IIOCTPOCHHE
IPaBOBOIO IrOCYAApCTBa U IPaxIaHCKOro obuiecTsa. B coBpeMeHHOM Mupe
9TH KaTeTOPUU YCTAaHOBHIIMCh BO MHOTHX CTpPaHaXx, 4eJIOBEKY rapaHTUpyeTCs
LIMPOKHH CIIEKTP MpaB ¥ CBOOOJ B MOJIUTHYECKOH, SKOHOMUYECKOH,, KYJBTYP-
HO¥1 1 HBIX cdepax. OmHako Bo MHOTHX rocynaperBax (Mpaxk, Upan, Cupwus,
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VYkpauHa u Jp.) Ha4aJuch BHYTPEHHUE MOTUTHICSCKUE KOH(IUKTHI, KOTOPBIE,
0e3yCJI0BHO, HAPYIIAIOT MpaBa U CBOOO/IBI YEJIOBEKa.

B naHHBIN epUO/ BpeMEHH TEPPUTOPUATIBHAS LIETIOCTHOCTh YKpaHHbI Ha-
pYyIlIeHa, MHOTHE I'pakIaHe BHIHYK/ICHBI ObUTH ITepeexarhb U3 MECT, IIe BEAETCs
QHTUTEPPOPHUCTUYECKAs OTEepalys, B Ipyrye 00IacTH CTpaHbl. 3aKOHOIATENb-
CTBOM YKpauHBI TaKHE JIUI[A CTAITH HA3bIBaThCS «BHYTPEHHE MIEPEMEIICHHBIE.
ComnacHo cr. 1 3akona Ykpauns! «O0 oOecriedeHrH IpaB 1 CBOOO BHYTPEHHE
TiepeMEeNeHHbIX JIMI» BHYTPEHHE IePEMEIICHHBIM JIMIIOM SIBIISETCS Tpax/a-
HUH YKpauHbl, THOCTPaHELl WM JIMIO 0e3 rpa’kIaHCTBa, KOTOPBIE HAXOAATCS
Ha TEPPUTOPHUH YKPAHHBI HA 3aKOHHBIX OCHOBAHUSIX M UMEFOT MPaBO Ha MOCTO-
SIHHOE TIPOXKUBaHKE B YKPAaHHE, KOTOPHIX 3aCTABUIIM OCTABUTH MM TOKUHYTh
CBOE MECTO JKUTEIILCTBA B PE3YJITaTe HIIH BO M30€KaHNe HETaTUBHBIX TTOCTIE-
CTBUI BOOPYXEHHOTO KOH(IIMKTA, BPEMEHHOH OKKYMAllH, MOBCEMECTHBIX
TPOSIBICHUH HACHIIHSI, HAPYIICHHH IPAB YeJIOBEKA U YPE3BbIYANHBIX CUTYAIIUH
TIPUPOTHOTO MJIM TEXHOTEHHOTO XapakKTepa.

[IpaBo HaciIenOBaHMsI TAKKE SBISETCS HEOTHEMIIEMBIM B CUCTEME TIPaB U
cBoOoOy1 yenoBeka. HacnenonareneM U HaCIEAHUKOM MOTYT OBITH KaK Ipax-
naHe YkpauHbl, iHOCTpaHIp! (rpaxkaane bernapycu, Poccuiickoit denepariu
U JIp.), a TaKkKe Jui@a 6e3 rpaXkaHCTBa, KOTOPbIC HAJICIEHBI OMpPEeIeICHHBIM
KOJIMYECTBOM TIpaB JJIsl peaIn3aliiy HAcJIeCTBa. DT JIMIA MOTYT OBITh BHY-
TpeHHe NepeMelIeHHbIMU. K coxaneHuro, 3TH rpaxxaane OyayT OorpaHHYeHbI
B HACJICJICTBEHHBIX MPaBax.

3aKkoHO/IaTeNb yPEerylInpoBaj HEKOTOpPBIE BOIPOCHI OCYIIECTBICHUS Ha-
CJIE/ICTBEHHBIX IIPaB BHYTPEHHE NepeMelieHHbIX il B ct. 9 3akona Ykpa-
uHbl «O BPEMEHHBIX MEPONPHUATHSIX B MEPHOJ MPOBEACHUS aHTHTEPPOPH-
CTHYECKO OTepalui» ONpe/esieH NCKIFOYUTEbHbIA ITOPSI0K ONpe/IeNIeHNs
MecCTa OTKPBITHSI Hacje[CTBa. B crarbe mprBOAMTCS Ba NIpaBHJIa:

1. B cimy4ae ecnu mocietHee MECTO KHUTEBCTBA HACIIE01aTelsl €CTh Ha-
CeJICHHBIN IyHKT, Ha TEPPUTOPUH KOTOPOTO OpraHbl TOCYAapCTBEHHOW BIIACTH
BPEMEHHO HE OCYIIECTBIISIFOT MIIM OCYIECTBIISIOT B HEMOTHOM 00beMe CBOU
MOJTHOMOYHS, YTBepKAeHHBIe perieHreM KabuHera MUHHCTPOB YKpawuHbI,
MECTOM OTKPBITHS HACIIE/ICTBA SIBIISIETCS MECTO ITOJ[a4M TIEPBOTO 3asBICHMS,
CBUJICTEIHCTBYIOIIETO O BOJIEU3BSBICHUN O HACIIEAyEeMOM MMYIIECTBE, Ha-
CJIEIHUKAX, MCTIONHUTENSX 3aBEIaHusl, JIUIax, 3aMHTEPECOBAHHBIX B OXpaHe
HACJIEJICTBEHHOTO UMYIIECTBA WIIM O TPEOOBAHUIX KPEAUTOPOB.

2. Ecnin MecTo KHUTeNbCTBa HACIIE0/1aTeNsl HEM3BECTHO, a HEJIBIDKUMOE
HUMYIIECTBO HIIK OCHOBHAS €T0 YaCTh, TPU OTCYTCTBHHU HEIBHXKHMOTO HMYIIIe-
CTBa — OCHOBHAsI 4aCTh JBIKMMOTO MMYIIIECTBA HAXOJUTCSI HA TEPPUTOPHH,
npeycMoTpeHHo# 4. 1 ct. 9 BhImeyka3aHHOTO 3aKOHA, MECTOM OTKPBITHS
HaCcJIeJICTBA SIBIISIETCS MECTO I0/1au NIEPBOTO 3asBJICHUS, CBHJIETEIBCTBYIO-
IIET0 O BOJIEM3BSIBICHUH O HACJIeyeMOM UMYILECTBE, HACJIETHUKAX, UCIION-
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HUTENSAX 3aBEIaHus, JIUIAaX, 3aMHTEPECOBAHHBIX B OXPaHEe HACIEICTBEHHOTO
HMYILECTBA, UM O TPEOOBAHUIX KPEIUTOPOB.

O0s13aTeNbHBIM YCIIOBHEM TaKXKe SIBISIETCS HEOOXOMMOCTh PETHCTPALN
HAcJIEeICTBEHHOTO Jiena B HacimecTBeHHOM peecTpe B MOPSIAKE, yTBEPKICH-
HoM Kabunerom MuHHCTpOB YKpauHEL.

I'paxkTaHCKUM KOJIeKCOM YKpauHbI (KH. 6) peryaupyroTcsi OCTAbHBIE 1O~
JIO’KEHUsI HACJIEACTBEHHOTO MPaBa, a UMEHHO MOPSIOK HAC/IE0BaHNUS 10 3aK0-
HY U 110 3aBemanuio. OHaKo A0 3TOTO BPEMEHH HEYPETryIMPOBaHHBIM OCTAET-
sl BOIIPOC, CBSI3aHHBIN C MOTy4YE€HUEM CBHJETENILCTBA O IIPaBE HA HACJIEACTBO
IO KaTeropHsM JeJI, KOTOpble ObLIU 3aBeEHbI COMIACHO MOJIOKEHUSAM 3aKOHA
VYikpauns! «O BpeMEHHBIX MEPOIPUATHAX B MEPHOJ IPOBEICHUS aHTUTEPPO-
pHCTHYECKOH onepanuu». Ha npakTrke HacleICTBEHHOE AEN0 BPEMEHHO Xpa-
HUTCA B apXMBaX HOTApUAJIBHBIX KOHTOP, KOTOPBIE 3aperUCTPUPOBAIIN €TI0, U
10 OKOHYAaHUH aHTUTEPPOPUCTUUECKOH onepalu oHO OyJeT epeHanpasieHo
TI0 MECTY OTKPBITHS HACJIE/ICTBA MO OOIIEMY MPaBHITy.

IToxBonst nTorn, HEOOXOAMMO YKa3aTh, YTO AESITEIHEHOCT TOCYAAPCTBEH-
HBIX OPTaHOB IO 0OECIIEYEHHIO IPaB YeIOBeKa JOKHA ObITh YETKOH M CIlIa-
HUpoBaHHOW. HacnenctBeHHble NpaBa TpakaaH 0OECIIEUMBAIOT IEPEXON
MMYIIECTBEHHBIX IIPaB, IMO3TOMY IIPU HApYHIEHHH ITIPaB COOCTBEHHOCTH B
roCy[apCTBE HEBO3MOKHO IIOCTPOUTH MPABOBOE, COLIMAIBHOE TOCYIapCTBO.

VJIK 343.15
H.Il. Ilonosa

CITPABE/I/IMBOCTD YI'OJIOBHOI'O ITPABOCYINA

CripaBeyIMBOCTh KaK (DEHOMEH BBICTYNAeT HEKMM COIMAIBbHBIM pery-
JISITOPOM OTHOIIEHHH B oOmiecTBe. UyBCTBO CIIpaBEAIMBOCTH MPUCYIIE KaK
KaXJI0MY HHIUBHAY (C pOKACHHS), TaK U OOIIECTBY B 11eoM. Beeobiast sie-
KJapalus 1pas uenoBeka 1948 r. orpaxcaeT o0lMe IEHHOCTH BCETO YeJIOBe-
YECKOIo coo0LIeCTBa, IPOBO3MIAIIAET, YTO KaX/IbIi UeJIOBEK JUI yCTaHOBIIE-
HUSI 00OCHOBaHHOCTH TIPEIBSIBICHHOIO €My YTOJIOBHOTO OOBHHEHHUSI HMEET
IpaBO Ha PacCMOTPEHUE €ro Jiella INIACHO U ¢ coOIIoeHreM Bcex TpedoBa-
HHUI CIPaBEIMBOCTH HE3aBUCHMBIM M OecrpuctpacTHbM cyaom (cT. 10).
B pasBuTHe ykazaHHOTO MojokeHNs] MexXTyHapOIHbIA MaKT O TPakJaHCKIX
U MOJUTHYECKUX mpaBax 1966 r. moguepkuBaet (cT. 14), uto Kaxaplit uMeeT
TIPaBO IIPU PACCMOTPEHHH JFO00TO YTOJIOBHOTO OOBUHEHHUSI, TPEABSIBIISIEMOTO
€My, Ha CTIIpaBeJIMBOE U MyOIMYHOE Pa3OUparesIbCTBO JIela KOMIIETEHTHBIM,
HE3aBHCUMBIM M OECIIPUCTPACTHBIM CYAOM, CO3AaHHBIM Ha OCHOBAaHWH 3a-
koHa. K 4ncity OCHOBHBIX IpaB, 3aKperieHHbIX B KOHBEHINY O 3a1uTe npaB
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YeJoBeKa M OCHOBHBIX cBoOoa 1950 r., OTHOCHTCS paBO Ha CHpaBETUBOE
cynebHoe pa3buparenscTBo (CT. 6). JlaHHbIE MeXTyHAPOAHbIE TPUHIIUIIBI U
HOPMBI ICHCTBYIOT Ha TeppUTOpHH Poccuy Kak 4acTh NPaBOBOW CHCTEMBI Ha
ocHoBanu# cT. 15 Koncrurynnu PO.

[pencrasnsercst BaXHBIM MMIDIEMEHTAIMS BBIIEYKa3aHHBIX HOPM MEXIy-
HapOIHOTO TIpaBa B POCCHICKOE HAIMOHAIBLHOE MPABO ISl CO3/IaHMs KOHKPET-
HBIX ITIPaBOBBIX MEXaHM3MOB IIPH pa3pellieHHH YTOJIOBHBIX Jell. B kauectBe
TIPHHIIMIIA YTOJIOBHOTO IIPOIECCa M OHOTO M3 Ha3HAYEHHH yrOJOBHOTO CYJIO-
MPOU3BOJICTBA YTOJIOBHO-TIpoLiecCyalbHbIN kofeke PO 3akperuisieT Ha3HauUeHUe
BHHOBHOMY CIpaBe/yiBoro Hakasanus (4. 2 cr. 6 YIIK P®). Ilo tekcry yro-
JIOBHO-TIPOLIECCYaIbHOTO 3aKOHA CIIPaBEeTMBOCTh YIIOMHHAETCSI B KA4E€CTBE Tpe-
OoBaHus K puroBopy cyma (ct. 297 YIIK P®D), 3akoHoaarteneM 310 TpeOOBaHUE K
TIPUTOBOPY CBSI3BIBAETCS TOJIBKO CO CIPABEIIMBOCTHIO HA3HAUYEHHOTO HAaKA3aHHS
(4. 2 ct. 389.18 VIIK P®). CripaBemiBbIM MPUTOBOP MPU3HACTCS B CIIydae Ha-
3HaYeHMs] HaKa3aH!sl BAHOBHOMY COPa3MEpPHO COAESTHHOMY U JINYHOCTH.

Mexy TeM OCHOBHOHW IIEJIBIO TPaXK/AaH, OOpallaroIIUXcs 3a 3allUTON
CBOMX HapyIICHHBIX NpaB W 3aKOHHBIX MHTEPECOB, BHICTYIAET CIIPaBE/IJIH-
BOCTh. VIMEHHO CIIpaBEeUIMBOCTh YaCTO SIBISIETCS KPUTEPHEM OLIEHKH Kade-
CTBa yrOJIOBHOTO NpaBocynust. HecMOTpst Ha 3HAYUTENFHOE YNCIIO HAyYHBIX
paboT, MOCBANIEHHBIX MPOOJIeMe CIpaBeUIMBOCTH MPUTOBOpa CyJa, BOIPO-
CBI JOCTXEHUsI OallaHca MyOIMYHBIX M YaCTHBIX MHTEPECOB, COOTHOIICHUS
3aKOHHOCTH W CIIPAaBEIIMBOCTH TPUIOBOPA HENb3sl CUMTATh JOCTATOYHO
MIOJHO Pa3padOTaHHBIMH. YTOJOBHO-NPOLECCYaIbHBIH 3aKOH HE CONEPXKHT
KPUTEPUH U caMy Ae(UHULIMIO TIOHATHS «CIPaBEIJIMBOCTD IpUroBopa». [lo-
HSTHE ITPUHIIMIA CIIPABEAJIMBOCTH HOPMAaTHBHOTO 3aKPEIUICHHS B YTOJIOBHO-
MpolIeCCyalIbHOM 3aKOHE HE HAIUIO, TOTAA KaK CoJepKaHue NpaBa Ha Clripa-
BEJUINBOE Cy[eOHOE pa3OMpaTesbCTBO MO YTOJOBHBIM JIEJIaM IPEICTABIISIET
KOMIIJIEKC ITTOJIOKEHHH, 00ecTieyeHne KOTOPBIX SIBJIETCS 003aHHOCTBIO TO-
CyapcTBa IyTeM 3aKperIeHns] Kak COOTBETCTBYIOIIMX MPaBOMOYHMHA y4acT-
HHUKOB CYJIOTIPOM3BOJICTBA, TaK U 00S3aHHOCTEH JOIKHOCTHBIX JIUII TOCY/Aap-
CTBEHHBIX OPT'aHOB I10 PEAIN3aIMU 3TUX PaB IPH OCYNIECTBICHUHU IIPaBO-
CY/IHsI TIO YTOJIOBHBIM JIEJIaM.

[IpaBo Ha cnpaBemMBOE CyneOHOE pa30UPaTETbCTBO BXOAHUT B MEXKIyHa-
POJZHBIE CTaHAAPTHI IPABOCYIHS M BEIPAXKEHO B ITPABOBBIX MTOZUIIMSIX KAK MEXK-
JYHapOMHBIX, TaK U HaloHanbHbIX cynoB (ECITY, Konctutyumonsoro Cyna
P®, Bepxosroro Cyna P®). [paBossie moszunun Konctutynuonnoro Cyna
P®, BepxoBnoro Cyna P® u ECITY npumeHsIfoTcst cynbsiMU B CYJ€OHBIX pe-
HIeHHsIX. B CBSI3M € 3THM IpeUIoKeHHNs 3aKPENHUTh B KayeCTBE PUHIINIA YTO-
JIOBHOTO ITpoLiecca MOJMIOKEHUS O CIIPABEJIMBOM CyA€OHOM pa3OMparesbCTBe
TIPEJICTABILIFOTCS CBOEBPEMEHHBIMH. HapyleHne yKa3aHHOTO ITPUHIUIIA Bile-
YeT HeCIPaBEeIMBOCTh ITPUTOBOPA U MOXKET BIIEYb €10 OTMEHY I10 YKa3aHHOMY
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