HaJM4ue Hepa3pelIeHHbIX BO BpeMsl CIIEICTBUSI BOMPOCOB MO YTrOJIOBHO-
My JIeNly, HEeHaJyiexKaniasi KOMIETEHTHOCTh 3alllUTHUKA B YTOJOBHOM MpO-
mecce;

HECOOTBETCTBHE IMOBEICHUS COTPYIHUKOB MY TpeOOBaHUSIM 3aKOHONA-
TEJIbCTBA, HEKOMIIETEHTHOCTh COTPYJAHUKOB NV

pacxoX/IeHUsl B MPABONPUMEHUTENLHON MPaKTUKE MPU pa3pelieHud BO-
MIPOCOB, BO3HUKAOIIUX B IEPUO OTOBIBAHUS HAKA3aHUS OCYKJICHHBIMU.

K ¢dakropam, Oka3bIBaOIIUM IMMO3UTUBHOE BIHMSHUC Ha (HOPMUPOBAHHE
MIPaBOCO3HAHUS OCY>KJICHHBIX, CIIEIyeT OTHECTH:

HaJISKAIINE YCIOBUSA TPYJa, HaJUIexkKaIee KOMMYHAIBHO-OBITOBOE, ME-
JUIIMHCKOE 00ECIICYCHHE, BO3MOXKHOCTh PEATH3AIMH MPaB U 3aKOHHBIX WH-
TEPECOB B COOTBETCTBUU C IEHCTBYIONIMM 3aKOHOAATEIHCTBOM,

MOJIOKUTEIBHBIA IPUMEpP BOCTIMTATENEN B JIUIE COTPYAHUKOB 1Y

MOHATHOCTh W PAIUOHAILHOCTh TPEOOBAHUH, MPEABIBISCMBIX COTPY/I-
Hukamu MY k ocyx/eHHbIM;

3aKOHHOCTb, CHPABEIIUBOCTD, SAMHOOOPA3HOCTh, IIPUHIIUITHAIEHOCTD B
NPUHITUU PElIeHU coTpyaHuKaMu Y B OTHOLIIEHUH OCYK/IEHHBIX;

OKa3aHHUE COJCHCTBUS OCYKICHHBIM B PCIICHUU BOIIPOCOB OBITOBOT'O U
TPYAOBOI'O YCTPOMCTBA MOCIIE OCBOOOKICHUS;

MEPCICKTHBA M PEATbHOCTh JOCPOYHOTO OCBOOOMKICHUS MIPH COOTBETCT-
BHU TOBEICHUS OCYXXJICHHOTO HEOOXOMUMBIM KpUTepUsiM. Takas BO3MOXK-
HOCTb CTHUMYJIUPYET CTPEMJIEHHE K MPABOIOCIYIIHOMY [OBEIEHHUIO, HC-
KITIOYaeT BO3ACHCTBHE CYOKYIBTYPHI, MOBBIIIACT YPOBEHb JIMYHOCTHOW OT-
BETCTBEHHOCTH OCYXXJICHHOT'O 33 00pa3 »KHU3HH ITOCIIe 0CBOOOKICHUS.

OT 0CBOOOXICHHOT'O M3 MECT JIMIICHUS CBOOOJBI O0OIIECTBO U rocyaap-
CTBO OXXHUAET MPABOMOCIYITHOTO MOBeNeHUs. Pe3ynbraToM (GopMupoBaHus
npaBoco3HaHusi B UY nomkHa craTh cucTeMa MpelCTaBiIeHU O MpaBe Kak
peryasTope OOUICCTBEHHBIX OTHOIICHHMA, TPEOYIOIIEM ero HEYKOCHUTEIh-
HOT'0 COOJTFOJICHUS, UCTIOJTHCHUS, UCTIOJIb30BAHUS U IIPUMCHCHUS.

YK 159.9:343.8
B.I". Cmykanos

AEPOPMALIUM NPABOCO3HAHUA JIMYHOCTU OCYKAEHHOIO
KAK NPEOMET UCNPABUTENbHOIO BO3AENCTBUA

OpHOW M3 NPHOPUTETHBIX 3a/a4 BOCITUTATEIBHOM PabOTHI C OCYXIIEH-
HBIMH SIBJIsIeTCS (POPMHpPOBAHHE MPABOCO3HAHMS, yCTpaHeHHe (HcrpaBe-
HHE) CBOWCTB, 00pa3yromnx ux jaehopMariyu.
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TpaauoHHO B HAYYHOH JTUTEpaTYpe BBLACISIOT CIECAYIOIINE OCHOBHBIE
TUIBI JeopManyii MpaBoBOro CO3HAHMS: NPaBOBOW MH(AHTUIIN3M, IIPaBO-
BOWM HUTWJIM3M, TPaBOBOM (DETHUIIM3M M IEPEpOXKJIEHHOE MPaBOCO3HAHUE.
Bmecre ¢ TeMm mgaHHBIA MOAXOJ HE OTpakaeT B IIOJHOW IICHXOJOro-
TMeIarorM4eckKoi CymHocTyH AedopManuii npaBoco3Hanus. JlaHHoe Hay4qHOe
3HaHHE JOCTaTOYHO CIJIOXKHO HCIIOJIb30BaTh B IIPAKTUKE OpPTaHU3AIMU |
OCYIIECTBIICHHSI MCIPABUTEILHOIO BO3/EHCTBUS Ha ocyxaeHHbIX. [edop-
MalMy TPaBOCO3HAHHUS HEOOXOANMO paccMaTpUBaTh, UCXOS U3 CYIIHOCTH
MIPaBOBOTO CO3HAHUSI, CUCTEMBI U COAEPIKATEIBHBIX XapaKTEPHCTHK €ro
CBOMCTB, 00YCJIOBJIMBAIOIINX IIPOTHBOIIPABHOE ITOBEICHHUE.

[Tox npaBOCO3HAHMEM JIMYHOCTH MBI TIOHUMAEM CHCTEMY IICHXOJIOTHYEe-
CKUX CBOMCTB, JETEPMUHHMPYIOIINX CYOBEKTHBHOE OTpa)kKEHHE IpPaBOBOU
JIEWCTBUTEIILHOCTH U COLMAILHO-NIPABOBOE TOBe/eHNE denoBeka. CBOMCT-
BaMH, CYIIECTBEHHO JETEPMHUHHUPYIOLIMMHU COLMAILHO-IIPABOBOE ITOBEICHUE
YenoBeKa (SApOo MPaBOCO3HAHMS) SBJISIOTCS: MPABOBBIC 3HAHMS, OLICHOYHbIC
OTHOIIEHHS K 3aKOHY, COL[MAIbHO-TIPABOBOMY TIOBEJIEHHIO U €T0 CYyOBhEeKTaMm,
MIPaBOOXPAHIEMBIM COL[MAJILHBIM [IEHHOCTSIM, IPaBOOXPAHUTENBHBIM Opra-
HaM ¥ UX JEATEIbHOCTH, BBIITOJHEHUIO TPAYKJIAHCKOTO J10JIra 10 YJacTHIO B
MOA/Iep )KaHUK TIPABONOPSIAKA, a TAKKe COLUAIBLHO-TIPABOBBIE OXKUIAHHS.
Jedopmanmy npaBOCO3HAHMS JIMYHOCTH BBIPAXKAIOTCS B CIEIM(HYECKOH
XapaKTEePUCTUKE JaHHBIX CBOMCTB.

Takum obpazoM, noa aehopManysiMi IPaBOBOI'O CO3HAHMSI MBI ITOHMMa-
€M COBOKYITHOCTh IICHXOJIOTHYECKHX CBOMCTB, AETEPMHUHHUPYIOUIMX HCKa-
KEHHOE OTpa)KCHHE NPaBOBOW JEHCTBUTENHFHOCTH, OTPHUIATEIHHOE OTHO-
IIEHHE K TPaBOBBIM ITPEAITMCAHUSIM, 3aKOHHOCTH M MPABOIMOPSAKY, a TAKXKe
aCOIMANBHYIO HAIIPaBJIEHHOCTH ITOBECHUS MHANBH/IA WJIH TPYIIIIHL.

B 3aBucuMocCTH OT CTEneHH BHIPa)KEHHOCTH, NPEICTABJICHHOCTH CBOCTB,
00yCIOBIUBAIOIIUX aCOLHUATIbHOE OBEAEHHE, e(hOopMaluy IPaBOCO3HAHUS
JIMYHOCTH TOJPA3ZENAIOTCSl Ha IPEAKPUMUHOTEHHbIE, KPUMHHOT€HHbBIE U
KpUMUHAJIbHBIE.

Hocurens npeakpuMHHOTeHHBIX JieopMaluii MpaBOCO3HAHUS OTJIMYa-
eTcsl peodialaHieM TIPaBOIOCIYIIHOW HANPaBIICHHOCTH IoBeaeHus. [Ipu-
3HAKM MPEIKPUMHUHOT€HHBIX JieopMalyii MpaBoCO3HAHMS:

1. OTcyrcTBHE KOHKPETHBIX U PEajbHBIX NPEICTABIEHUH O MpaBoMep-
HBIX CIOCO0AaX YJOBJIETBOPEHUS MOTPEOHOCTEH B Pa3iUUYHBIX cepax xKuz-
HEJIeSITEeIbHOCTH.

2. HecooTBeTcTBHE NPAaBOMEPHBIX XM3HEHHBIX MPUTA3aHUN OOBEKTHB-
HBIM U CYOBEKTUBHBIM BO3MOXKHOCTSIM CyOBekTa. YacTo MHIMBUJA CTaBUT
niepes; coOOH 3aBBINICHHBIE YXM3HEHHbIE LENH, KOTOphIE HE MOAKPEIICHBI
HEOOXOANMBIMH JIMYHOCTHBIMHU KauecTBamH. JleopManuy rmpaBoco3HaAHHS
JIAHHOTO THIa MOTYT OBITh OOYCIIOBJIEHBI 3aBBIICHHBIMHU (rHnepTpodupo-
BaHHBIMH) MOTPEOHOCTIAMH.

162


http://www.pdffactory.com

3. OTcyrcTBrEe OECKOPHICTHON TOTOBHOCTH OKa3bIBATh IIOMOIIb OpraHaM
TOCYIapCTBEHHOH BJIACTH B MOAJIEP>KAHUH TIPABOIIOPSIIKA B OOIIECTBE.

Hannune y MHAMBHMAA yKa3aHHBIX NPOSIBIECHUN NPEIKPUMUHOTEHHBIX
nedopmaryii mpaBoCO3HAHUS CBUAETEILCTBYET O €r0 HEJJOCTATOYHOW aHTH-
KPUMHUHAJIBHOM yCTOWYMBOCTH, UTO SIBJISETCS OJHUM U3 CYLIECTBEHHBIX YC-
JIOBUI BO3MOKHOCTHU BOBJICUEHHSI B IPOTUBOIPABHYIO JESATEIBHOCTD.

Hocurens kpuMUHOTEHHBIX nedopMmanyii MpaBOCO3HAHHUS COYETaeT B
ce0e TOJIOKUTENIFHBIE W OTPHIATEIbHBIE NPEICTABICHUS O SBJICHUSX Tpa-
BOBOH I€HCTBUTENBHOCTH.

[Tpu3Haky KPUMUHOTEHHBIX Jie(hOopMaliii TpaBOCO3HAHUS:

1. Henocrarounslii (mpoGenbHbIi, (parMeHTapHbIH) ypOBEHb 3HAHUMA
IIPABOBBIX HOPM U 3alpeTOB.

2. JIBOMCTBEHHOE OTHOLICHUE K 3aKOHY. C OJIHOW CTOPOHBI, YBAXKUTEIb-
HOE OTHOIIEHHUE K 3aKOHY, C IPYroil — yOeXKIEHHOCTh B TOM, YTO OT/IEJIbHbIE
NIPaBOBbIE TPEOOBAaHMS HE SBIISIOTCS CIPAaBEMIMBBIMA M 00s3aTEIbHBIMU
JUISl AICTIOJTHEHUSL.

3. Hesnanue npaBoMEpHBIX CIIOCOOOB YIOBJIETBOPEHHSI TIOTPEOHOCTEH, pe-
LIEHUs KU3HEHHBIX Mpo0JieM, 00ecriedyeHHs] COOCTBEHHBIX IIPaB M MHTEPECOB.
Kpumunnorennslie eopMaIyy paBOCO3HAHMS BBIPAYKAIOTCS B TIPE/ICTABIICHN-
SIX O CIIO)KHOCTH U TIPOOJIEMHOCTH TPaBOMEPHBIX CIIOCOO0B, KOTOPbIE TPEOYIOT
OONBIINX YCHIIMI M 3aTPAT MO CPABHEHUIO C IPOTUBOIIPABHBIMU.

4. OrpunarenbHOe OTHOIIEHWE K OT/AENBHBIM CTOPOHAM MPaBOIOCITYII-
HOro o0pasa >KH3HH, STOUCTUYHOE, MOTPEOUTENHCKOE OTHOLIEHUE K OKpY-
HKAIOIIUM.

5. onoxutensHoe (OMpaBAATENIbHOE) OTHOIIEHHE K OTACIbHBIM CTOPO-
HaM TPECTYNHOro oOpas3a »XHM3HHM, OTAENbHBIM NpecTyruieHusM. [Ipunsrie
HEKOTOPBIX HOPM U TPaIHIMii KPUMHHAJIBHOU CYOKYIBTYpHI (€BOPOBCKHX
3aKOHOBY).

6. [IpencraBnenust 0 TOM, YTO 3HAYUTEIILHASL YACTh [TPECTYITHUKOB H30e-
raeT OTBETCTBEHHOCTH.

7. HeaprymMeHTHpOBaHHOE OTpPHULIATENHEHOE OTHOIIEHHE K JIeITeIbHOCTH
OpPraHOB NPABOMOPSIKA.

JleBuaHTHOE TIOBEIEHHE C KPUMUHOTEHHBIMH J1e()OpMaIMsIMH IIPaBOCO3-
HaHUS NPOSBILIETCS B MTOCTYIKAX, HAPYIIAIOIINX HPAaBCTBEHHbIE, O0IIENpH-
HATBIE HOPMBI NTOBEJICHHUS, a TAKXKE B IIPABOHAPYIIAIOLIEM [TOBECHUU.

KpumMuHanbHble neopManiy paBOCO3HAHHS BBIPAXKAIOTCS B HAJINYUH
Y MHAWBUIA OTPULATEIBHBIX COIMAILHO-TIPABOBBIX B3IIISA0B, YOSIKACHUN 1
OKUJIaHUM, a TaKKe CKIOHHOCTEH K COBEPIIEHUIO IPAaBOHAPYIIECHUH.

[Tpu3Haky KPUMUHAIBHBIX Je(opManiii MPaBOCO3HAHUS:

1. OrpunarensHoe OTHOIIEHHWE K 3aKoHY. IIpaBoBas cucrema rocynap-
CTBa, HPABCTBEHHO-IIPABOBbIE HOPMBI U TpeOOBaHMs OOIIECTBa BOCIIPHHU-
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MAaloTCi KakK HeclpaBe/UIUBbIE, 3allUINAIOIIUe TONbKO BJIACTb, HE 0043a-
TENbHBIE AJIS1 UCTIOTHEHNUS.

2. 3HauMTeNbHAS YaCTh JIOJIEW BOCIPUHUMAETCS MHIWBUAOM Kak He-
YBaXUTENbHO OTHOCAIIASACS K 3aKOHY, YKJIOHSIOIIAscA OT COOM0AeHus Tpe-
OoBaHHMII MPABOBBIX MpeArncanuii («Bce YHHOBHUKH BOPBI! »).

3. HeyBaxkurenbHoe (OTpHLIATENBHOE) OTHONICHHE K MPaBOMEPHBIM CIIO-
co0aM yJIOBJIETBOPEHHS MaTEepHaIbHBIX TOTPEOHOCTEH, peleH s KU3HEHHBIX
po0JIeM, MEXIIMYHOCTHBIX KOH(JIMKTOB, 00ECIIeueHns] COOCTBEHHBIX 1PaB U
HMHTEPECOB; MPEACTABIECHUS O HEBO3MOXXHOCTU 3aKOHHO YAOBIIETBOPATH IO-
TpeOHOCTH, MHTEpechl U NpuTssanus. [IpaBonociayniHeii 00pa3 >KM3HM BOC-
MIPUHAMAETCS KaK HEMPHEMJIIEMbIH, HEBBITOJHBIN, HETIPaBHIIbHBIH.

4. TIpoTHBONPaBHOE TTOBEJICHNE BOCIIPUHUMAETCSI KaK HOPMaJIbHOE, WH-
JUBUY XapaKTEPHO BBIPAYKEHHE IMOJOKUTENBHOIO OTHOIIEHUS K MPEeCTyI-
HOMY 00pa3y >KU3HH.

5. [lpunHsaTHE N KyJIHTUBUPOBAHHE HOPM M 00BIYaEB KPUMHHAIBHOH CyO-
KYJIBTYPHI.

LleHTpasbHOI XapaKTepUCTHKOW KPUMHUHAIBHBIX Aedopmaiui (aedek-
TOB) MPABOCO3HAHUS BBICTYIIACT HAIMYUE Y UHMBHUIA JTHYHOCTHOH MpUeM-
JIEMOCTH IPECTYIHBIX CIOCOOOB YAOBIETBOPEHUS ONPEIEICHHBIX MOTPEd-
HocTel 00 pa3penieHus KU3HEHHBIX Po0IIeM.

3HaHUE coepXkaHUA IIPaBOCO3HAHUSA, ero JedopMmalmii HeoOXOqUMO It
TIOCTaHOBKHY N dHepeHIMPOBAHHBIX TICUXOJIOr0-TIeJArOrMYECKUX 3a71a4 HCIIpa-
BUTEJILHOTO BO3JICHCTBUS HAa OCYXKAEHHBIX. Tak, B OTHOIIEHUH JIML, OTIMYAr0-
IIMXCsl KPUMUHOT€HHBIMHU ¥ KPUMUHAIIBHBIMU JIehOpMalisiMy TpaBOCO3HAHMS,
3a/1a4¥ TOJDKHBI ObITh HalpaBJICHbl HA YCTPaHEHHE CBOWCTB, MX 00pa3yIOIIHX
(McrpaBUTENIBHBIN acreKkT), U Ha 00pa3oBaHHE CBOWCTB, NETEPMUHHPYIOIIHX
MPaBOMEPHYIO0 OPUEHTALMIO TOBEICHUS, aHTUKPHUMUHAIBHYIO YCTONUMBOCTH
JIMYHOCTH, TOTOBHOCTh K ITIPAaBOMEPHOMY DEIICHHIO JKU3HEHHBIX Ipo0JieM B
Pa3IYHBIX chepax KU3HENeATeNbHOCTH ((DOPMHUPYIOIINIA ACTIEKT).

YK 343.8
10.A4. Cypoicenko

HEKOTOPbIE BOMPOCbI UCMOJTHEHNA HAKA3AHUA
B BUOE NULWIEHUA CBOBObI B NEPUOA ANUAEMUN

Bo3nukHOBeHHE 4Ype3BBIUAWHBIX CHUTyallUil B paiiOHE pacroSIOKEHUs
MECT JIMIICHUS CBOOOJBI YaCTO TMPUBOTUT K PACIPOCTPAHCHUIO B CpEIC
OCYXJICHHBIX Pa3JIMYHbIX CTPaxoB, TPEBOT M MAHUYECKUX HACTPOCHUH, KO-
TOpbIE MOTYT MPOBOLMPOBATH CTUXUHHOE PAa3BUTUE TPYMIOBLIX MPaBOHA-
PYLICHUI B UCIIPABUTENBHBIX yupexaeHusx (1Y). Dmunemun B cOOTBETCT-
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