3HauMTENbHO BbILLE, YeM y HakasaHusi. KapaTenbHomn coctaBnsioLen nogobHas Mepa BoBce He obnagaer, Tak kak OHa He nuwaeT
3aKOHHbIX NpaB ¥ CBOOOA NWLA, COBEPLUMBLLETO NPECTYMNIIEHNE, 1 HE OrPaHNYMBAET UX.

[puUMeHeHe Mep YronoBHO-MPABOBOrO BO3AENCTBUS HaNpaBneHo Ha BOCCTAHOBMEHWE HAPYLUEHHbIX OOLLECTBEHHO ONacHbIM
[ESHIEM 3aKOHHOCTU 11 NPaBOMOPsAKa, COLManbHO MonesHblX 06LIECTBEHHbIX OTHOLLEHMIA, HOPMANbHBIX KWU3HEHHbIX YCTOBUI Ye-
noBeka; y4oBNeTBOPeHUe OBLYECTBEHHOrO NPaBOCO3HaHWUS; paspyLUeHne HeraTuBHOWM LIEHHOCTHOW opueHTauun. OpHOBPEMEHHO
JOMKHbI MUHUMM3MPOBATLCS M 3arnaxunBaTbCs BpeaHble NOCNEeACTBIS, NPUYMHEHHbIE OBLLECTBEHHO OMAacHbIM AesHUEM, KOMMEHCH-
pOBaThCS MPUYMHEHHBIN BPEA, BO3MeELLaThest yiiepd, B3bICKMBATLCS JOXOA, MOMYYEHHbIN MPECTYMHbIM MyTeM. 3noXeHHoe MOXHO
0006LLMTbL eAnHBIM COBMpaTENbHBIM NOHATMEM — BOCCTAHOBIEHWE COLManbHOM CpaBeAnv1BoCTY.

CumTaeM, YTo BOCCTaHOBMEHMIO COLMAIbHOI CPaBeANMBOCTM CrielyeT ONPeAenuTs NePBOCTENEHHYH POb Kak LIENM yrofioBHO-
npaBOoBOro BO3AencTBus. BocctaHoBnEHWe coLmanbHON CNpaBeanmMBOCTYA — 3TO TOT OCHOBHOM (HO HE eWNHCTBEHHbIN) KOHEYHBIN pe-
3ynbTart, Ha BOCTUXEHUE KOTOPOro CeayeT paccynTbIBaTh, peanuays Ty UK MHYI0 Mepy YrofloBHO-NPABOBOTO BO3AENCTBUS. [laHHbIN
BbIBOZ HE MPETEHOYET Ha Hay4HYK HOBM3HY: NPUOPUTET BOCCTAHOBMEHUS COLManbHONM CNpaBeainBoCTY Cpeay Lener YronoBHOM
0TBETCTBEHHOCTH YbeauTenbHo obocHoBaH O.A. Capkucosoil. Mbl npeanaraem pacnpocTpaHsiTh BbIBOLbI YYEHOTO HE TOMbKO Ha
Mepbl YTONI0BHON OTBETCTBEHHOCTM, HO 1 Ha YrONOBHO-NPABOBOE BO3AENCTBIE B LIENOM.

lMonaraem, 4TO MOZIEPHM3ALMS HaKa3aHWs U YrOMOBHOW OTBETCTBEHHOCTY JOITKHA 3aKIO4aTLCS B TOM, YTO Cyrybo kapaTenbHoe
Hauarno, npucyLLee orpaHU4eHuto Npas v cBo60z NULA, COBEPLUMBLLETO NPECTYNIEHMS, JOMKHO TPaHCHOPMUPOBATLCS ANS YCMELHON
peanusauun OXpaHUTENbHOM (PYHKLMM YrofoBHOTO npaea. Heobxoaumo pa3suBaTb BOCCTAHOBUTENbHBIN XapakTep Mep YronoBHO-
npaBoBOro BO3AENCTBMSA. YCneX Takon TpaHC(OpMaLMm 3Ha4MTENEH NWLLb B TOM Cryyae, ecrin nogobHOe Havamno BbITEKAET U3 KOH-
CTUTYLIMOHHBIX OCHOB, MOCTYTMPYIOLLMX 3aA4a4n OXpaHbl KOHCTUTYLIMOHHBIX LIEHHOCTEN 1 NpaBonopsiaka. B yronosHo-npaBoBoi Hayke
aKTWBHO pa3BMBAETCS Takoe HanpaBMeHMWE, kak KOHCTUTYLMOHANM3aLMs HakasaHus (cM., Hanpumep, paboTsl O.C. ['y3eeBoit).

Mo HaLLeMy MHEHWHO, Lienecoobpa3Ho NpuaHaTh CBOEBPEMEHHOIN NOCTAHOBKY BOMpOCa O HEODXOAMMOCTY COrNacoBaHMs! MOSOKEHNIA
4. 1 c1. 23 KoHctutyumm Pecnybnuku Benapyck u cT. 44 YronosHoro koaekca Pecnybnmku Benapych B 4acTi rapmMoHu3aLmm Lienesoi Ha-
NpaBfeHHOCTM OrpaHyeHns Npas 1 CBOBOZ MMYHOCTY B MHTEPECAX HaLMOHanbHOM 6e30MacHOCTH, 0BLLECTBEHHOTO NOPSAKA, 3aLLMUTbI HPaB-
CTBEHHOCTW, 300POBbS HACENeHNs, Mpas 1 cBo60a ApYruX nL. Ha Halw B3rnsa, OXpaHUTemNbHOE Hauano, 3arnokeHHoe B CT. 23 KoHcTutyuuw,
conepxuT B cebe BeCb CMEKTP OXPaHUTENBHOTO (hyHKLMOHaNa — OT KapaTenbHOr0 A0 BOCCTAHOBUTENBHOO, PacKpbIBasiCh 1 AETanManpysich
MPYMEHWUTENBHO K HakasaHuio B HOpMaXx YrofoBHOTO 3akoHa. YK AeTanuanpyeT oxpaHuTenbHyto 3agady, AenaeT yrop Ha npeaynpexaeHie
MPECTYNEHWIA, He OCTaBNsIeT Oe3 BHYUMAHWUS M NNLIO, COBEPLUMBLLEE NPECTYMIIEHIE, MyTEM NOCTAHOBKM 3aa4 1o UCMpaBMeHs.

C Hallel TOYKN 3pEHUs], B YTOMOBHOM U YrONIOBHO-MCMOMHUTENBHOM 3aKOHOAATENbCTBE AOMKHbI ObiTh 3aKpenneHbl HOpMbI,
koTopble ByayT copepxaTb NPSMON 3anpeT Ha MULIEHNE UMK OrpaHUYeHne psaa KOHCTUTYLMOHHBIX NPaB YenoBeka NocpescTBoM
MPUMEHEHNS MEP YTONOBHO-NPABOBOTO BO3AENCTBIS 3a COBEPLUEHME NPecTynneHus. K Takum KOHCTUTYLIMOHHbIM NpaBaM 1 cBobogam
JOIMKHbI ObITb OTHECEHDI CRIEAYIOLLME: PABEHCTBO Neper 3aKOHOM W paBHas 3aluuTa MpaB W 3aKOHHbIX MHTEPECOB, NPABO Ha XM3Hb
(nocne oTMEHbI CMEPTHO Ka3Hu), LOCTOMHCTBO IMYHOCTY, MPABO Ha 3aLLMTY OT HE3AaKOHHOO BMELLATENBCTBA B YACTHYHO XU3Hb, HE-
MPUKOCHOBEHHOCTb XUINLLA W MHBIX 3aKOHHbIX BaAEHWIA, NpaBO CaMOCTOATENBHO ONpefensTb CBOE OTHOLIEHME K penurin, cBoboaa
MHEHMI, y6exaeHni u ux ceoboaHoe BbipaxeHue, NpaBo Ha 0bpaLLeHnsl, NpaBo Ha OXpaHy 3LO0POBbS U PSS WHbIX.

Boigenenne B u. 3 ct. 44 YK B kayecTBe Lenm (Mnbo HanpaBneHHOCTU peanu3aLum YyrofoBHOM OTBETCTBEHHOCTH) BOCCTa-
HOBMEHNS COLManbHOM CNpaBeannMBOCTM BUOUTCS BaxXHOW JBOMIOLMEN OXPaHUTENBHONM 3afayn yronoBHOrO 3akoHa. BoccTaHos-
TNeHve coLmarnbHOM CpaBeanuBOCTY BOMKHO BOCTUrATLCA COBOKYMHOCTBIO BCEX MEP YrONOBHO-NPaBOBOrO BO3AENCTBUS, NPUYEM
MpUOPUTET B €€ JOCTVMXEHUN CriefyeT OTBOAUTbL He HakasaHuio, @ MHbIM Mepam YronOBHO-NPABOBOrO BO3AENCTBUS. [JaHHbIN Bbl-
BOZ MO3BOJISIET yTBEPXAaTh 0 CHOPMMPOBAHHOCTY MPeSNoChHINOK Ans TpaHcopMaLuv KapaTenbHO-LITPadHON COCTaBNSOLLEN
HaKka3aHus B rOCyJapCTBEHHOM NPUHYXAEHUM N HeODXOAMMOCTY JanbHEeNLLEro pa3BuTHS KOMNEHCALMOHHO-BOCCTAHOBUTENBHOTO
noTeHLUuana yrofioBHOro npasa B LIENIOM U YrONOBHO-NPABOBbIX MEP B YACTHOCTU MOCPEACTBOM MHCTUTYLIMOHANM3ALMM UHBIX Mep
YrofoBHO-NPaBOBOr0 BO3AENCTBUS.

Pa3BuTiEe BOCCTAHOBUTEMbBHBIX HA4Yan YrofnoBHO-MPaBOBOMO BO3AENCTBIS HEM3MEHHO NPVUBELET K MOCTaHOBKE BOMpOCa O TOM,
JOIKHO NN HakasaHue BbICTYNaTb He OCHOBHOW, @ KpalHei MEpOW YronoBHOA OTBETCTBEHHOCTW, MPUMEHSIEMON B CRyyae, ecru
VHBLIMW Mepami roCyAapCTBEHHOMO NPUHYXAEHUS HEMb3s LOCTUYb 06ECNEYEHNs BbIMONHEHUS OXPAHUTENBHOMN (YHKLMM YrOMOBHOTO
3aKOHa W Lieneil yronoBHOM OTBETCTBEHHOCTU. MogepHuU3aLms OXpaHUTENbHON (YHKLWKM Takke NpeanonaraeT, YTo Mepbl YrofioBHO-
npaBoOBOro BO3A4ENCTBUS C TOYKM 3peHUs 0BLLECTBEHHOM CNPaBEeAnMBOCTU AOIMKHbI BbiTb 3KOHOMUYECKN LienecoobpasHbiMu, Hesa-
TpaTHbIMM, CNOCOBHBIMM 3DHEKTUBHO peLlaTh NOCTaBMNEHHbIE Nepes HUMW 3adaqn.

YIK 343.32
E.A. lllapkoea

YronoBHO-NMPABOBAA 3ALUUTA OCHOB KOHCTUTYLIMOHHOIO CTPOA U BE3OMACHOCTU rOCYOAPCTBA

B c1. 1 KoHctutyumm Pecnybnuku Benapych ykasaHo, 4to Pecnybnuka benapych 3aluuiaeT CBOK HE3aBUCMMOCTb W TEPPUTO-
prarnbHYH LIENOCTHOCTb, KOHCTUTYLIMOHHBIA CTPOIA, 06eCneUnBaEeT 3aKOHHOCTb W NPaBOMOPSILOK.

BaxHenwum npegHasHayeHnem OCHOBHOTO 3akoHa SIBNSETCS 3aKpenneHne B HEM OCHOB KOHCTUTYLIMOHHOTO CTPOSI, Npas W CBO-
Bopn yenoseka u rpaxaaHnHa. KOHCTUTYLNS 1 KOHCTUTYLIMOHHBIA CTPOM JOMKHBI UMETb MPOYHbIE AYXOBHbIE OCHOBLI, BbIpaboTaHHbIE
B XOLIe VICTOPUYECKOr0 Pa3BuTiS 06LLenpr3HaHHbIe ryMaHHble LEHHOCTH, HOPMbI, MAeanbl.

Mo MHeHwto 6enopycckoro y4eHoro, npodeccopa A, Bacunesnya, KOHCTUTYLMOHHBIN CTPOI ONPEAENseTcs BCEM KOHCTUTYLW-
OHHbIM 3aKOHOAATENbCTBOM rOCYAapCTBa.

180



B oTnmume 0T KOHCTUTYLIMOHHOTO CTPOS B LIENTOM OCHOBbI KOHCTUTYLIMOHHOTO CTPOS SBASIOTCS Hanbomnee BakHbIMI NPUHLMIaMm
1 Hopmamu KOHCTUTYLMN, NPEACTaBNSIOLMMM XapakTep 1 COAepKaHne rocy4apCTBEHHOTO U 0BLLECTBEHHOTO yCTpoiicTea. og ocHo-
BaMU KOHCTUTYLIMOHHOTO CTPOS NOHUMAIOTCS TMaBHble YCTOW roCynapCTBa, €r0 OCHOBHbIE MPUHLMMLI, KOTOPLIE MHCTUTYLMOHANN3MPY-
toT Pecnybnuky benapych kak KOHCTUTYLIMOHHOE rOCYAapCTBO.

B cB13u1 ¢ aTM nonoxeHus pasg. | KOHCTUTYLMK, NOCBSLLEHHOTO OCHOBaM KOHCTUTYLIMOHHOTO CTpos, 0BragatoT bonbLuen pu-
AMYECKOV CUMO Aaxe N0 OTHOLLEHWMIO K HOPMaM Jpyrux cTaTei KoHCTuTyLmm.

CnepyeT OTMETUTb, 4TO B CUCTEME NPABOBOMN 3aLLNTbI OCHOB KOHCTUTYLIMOHHOTO CTPOS! 1 6e30MacHOCT rocyAapcTBa BaXHYH0
(DYHKLMKO OXpaHbl BBINOSHSIET YTONOBHOE 3aKOHOAATENBCTBO.

B rn. 32 «[MpecTynneHus npoTuB rocyaapcTaay YronoBHOro kopekca Pecnybnuku Benapych BKIOYEHb! YrOMOBHO HakasyeMble
BesHNS, 06BEKTOM MPECTYMHBIX NOCAraTENbCTB KOTOPBIX SABMSIOTCS MMEHHO OCHOBbI KOHCTUTYLIMOHHOMO CTPOS W FOCYAapCTBEHHAs
BesonacHoCTb.

MpecTynneHns NpoTWB roCygapcTBa OTHOCATCS K Hanbornee 0bLyeCTBEHHO OMaCHbIM, Tak Kak OHM HapyLUalT OCHOBbI 0bLLe-
CTBEHHOrO, NOSIMTUYECKOTO M roCyAapCTBEHHOrO CTpost Pecnybnvku benapych, ee CyBEpEHUTET, BHELLHIOK U BHyTPeHHIo Ge3onac-
HOCTb, TEMMTUMHOCTb FOCYapCTBEHHOI BACTH.

o MHEHMIO POCCHIACKOTO y4eHOro B 0bnactn obecneveHus HaunoHansHon 6esonacHocTu C.B. [bsikoBa, pogoBbIM 06bEKTOM
paccmaTpuBaeMblX MPECTYNIEHUIA NPOTUB rocyaapcTBa AoMmkHa ObiTb Ge30macHoCTb rocyaapcTea, obecneunBatoLias COCTOSHME
CTabWUNbHOCTYW, NPOYHOCTU W 3ALUMLLEHHOCTI NUYHOCTM, OBLLECTBA M KOHCTUTYLIMOHHOTO CTPOS B LIENIOM OT UCTOYHUKOB ONACHOCT!,
CYLLECTBYHOLLMX B COBPEMEHHBIX YCNIOBUSX (POPMUPOBaHNS rocyAapcTBea.

KoHuenuus HaumoHanbHon 6esonacHocTn Pecnybnukn benapych, yTBepxaeHHas Ykasom MpesnaeHta Pecnybnuku benapych
oT 9 Hosibps 2010 . Ne 575, onpenenseT cTpaTernyeckie HaLuMoHanbHbIE MHTEPECHI FOCYOapCTBa, 3alMLLaemble OT BHYTPEHHNX U
BHELUHWX Yrpo3, B KOTOpbIE BXOAAT 0becneyeHne He3aBMCMMOCTH, TEPPUTOPUANbHON LIENOCTHOCTM, CyBepEHNTETA, He3bibnemMocTu
KOHCTUTYLIMOHHOTO CTPOS.

Poccuitckuin nccnegosatens B obnactu npasa J1.B. HoramoBa-Xerai cuutaeT, 4o CBS3b 3alLMLLEHHOCTU OCHOB KOHCTUTYLW-
OHHOTO CTPOst 1 6€30MacHOCTH rOCYAapCTBa He [OMKHA CTAaBUTLCA MO COMHEHME.

lMonaraem BaxHbIM, 4TO B YrONIOBHOM kogekce Pecnybnuku benapych, kak u B KOHCTUTYLMK, 3aKpenneHa B3aMMOCBSi3b OCHOB
KOHCTUTYLIMOHHOTO CTPOSi M Be30macHOCTM rocyAapcTa. OTO 03HAYAET TO, YTO OGBLEKTOM YrONOBHO-NPABOBO OXpaHbl SIBMSETCS
VIMEHHO rocyapCTBEHHAs BNACTb, KOTOPas NETUTUMHA, OCYLLECTBISIETCA B COOTBETCTBUM C KOHCTUTYLIMOHHBIMM MPUHLMNAaMu 1 obec-
neynBaeT CyBepeHUTET rocyaapcTaa.

OCHOBbI KOHCTUTYLIMOHHOTO CTPOSI PacKpbiBaloT COBOKYMHOCTb 3alyniuaemblx KoHctutyumein Pecnybnukun benapych obuye-
CTBEHHbIX OTHOLLEHWIA: N0 YCTAHOBMEHMIO TUNa rocyAapcTea (CT. 1); NpU3HaHMKo YenoBeka, ero npas U CBOOOA BbICLUIEN LIEHHOCTbH
(CT. 2); Nnpu3HaHWI0 HapoZa HOCUTENEM CyBEPEHNUTETA U €ANHCTBEHHBIM UCTOYHMKOM BIAcTy (CT. 3); OnpeaeneHmno AeMOKPaTUYECKIX
YCTOEB CTpaHbl Ha OCHOBE MAEeOsorMM 6enopycckoro rocygapctsa (CT. 4); NONMTUYECKOMy nitopanuamy (CT. 5); pasaenexuio Bnactym
Ha 3aKOHOZATENbHYK, UCTIOMHUTENbHYI0 U CyaebHyHo (CT. 6); MPUHLMNY BEPXOBEHCTBA NpaBa (CT. 7); NpuopnTETY 0BLienprU3HaHHbIX
NPUHLIMMOB MEXAYHapOAHOro npasa v 0becneyeHmio COOTBETCTBIS M HALMOHaNbHOrO 3aKOHOAATeNbCTBRA (CT. 8); pacnpoCTpaHeH!to
cyBepeHuTeTa Ha Bcro Tepputopuio Pecnybnukn benapych (cT. 9); npaBoBOMY 3akpenneHuto rpaxaaHctea Pecnybnuku benapych
(cT. 10); 3awwmTe BCex hopm cOOCTBEHHOCTM (CT. 13); perynmpoBaHmno B3anMOOTHOLIEHWA MEXAY PasfNyYHbIMU COLMANbHBIMU U Ha-
LMOHamNbHbIMM 0BLYHOCTAMM (CT. 14); COXPAHHOCTW NCTOPUKO-KYNbTYPHOTO M JYXOBHOMO Hacneaust (CT. 15); B3aMMOOTHOLLEHUIO rOCY-
[apcTBa W PenurmoaHbix opraHm3aui (cT. 16); ocobeHHOCTAM BO BHeLLHel nonntuke Pecnybnukn Benapych (cT. 18).

B KoHcTutyumm Pecnybnnku benapyck Ha 0GHOM YpOBHE C OCHOBaMU KOHCTUTYLIMOHHOMO CTPOSi MPeayCMOTPEHbI Mepbl obec-
neyeHnst 6e3onacHOCTH rocynapcTaa.

BesonacHocTb rocygapctea B KOHCTUTYLMM OTpakeHa creaytoLym 06pasom: B HEA0MYCTUMOCTW NPUMEHEHUS HACUTbCTBEHHBIX
JENCTBUI MO N3MEHEHNIO KOHCTUTYLIMOHHOTO CTPOS rOCYAAPCTBa (4acTb BTOpas CT. 13); 3anpeLueHni Co3aaHns 1 fesTensHOCTY ae-
CTPYKTMBHbIX NOIUTUYECKMX MAPTUI 1 0OLLECTBEHHBIX 00bEeANHEHWI (YacTb TPETLS CT. 5); TEPPUTOPMANbHOM LEenocTHOCTU Pecnyb-
nukn Benapych (4acTb BTopas CT. 9); 3anpeLleHnn OesTenbHOCTU PENUTMO3HbIX OpraHn3aLmii SKCTPEMUCTCKON HanpaBneHHOCTM
(YacTb BTOpast CT. 16); MCKIMHOYEHNM BOEHHON arpecci ¢ Tepputopum Pecnybnuki benapych B OTHOLLEHUN ApYruX rocyaapcTs (YacTb
BTOpasi CT. 18); orpaHuyeHmm npas 1 06Oz YernoBeka 1 rpaxaaHuHa, ecnv 3To HeobXoauMMOo B MHTEPEecax HaLmoHanbHon 6eonac-
HOCTU (CT. 23); 3aLuTe NepcoHarbHbIX AaHHbIX 1 6€30MaCHOCTY NIMYHOCTM 1 0BLLECTBA NPKM UX UCTONBb30BaHMM (YacTb BTOpas CT. 28);
BO3NOXeHUn 0bsi3aHHoCTM Ha [NpesungeHTa Pecnybnukiu Benapycb oxpaHsiTb CyBEPEHUTET, HaLMOHanbHy0 6e30MacHOCTb 1 LienocT-
HOCTb rocyfjapcTea (4acTb BTOpas CT. 79).

ObecneyeHne rocyfapCTBEHHO Be30MacHOCTM JOCTUIaeTCs CUCTEMOM SKOHOMMYECKMX, MOMMTUYECKMX, BOEHHbIX, MPABOBbIX,
OpraH13aLMOHHO-TEXHUYECKMX M (IMHAHCOBLIX Mep 1 cpeacTB. OpHako Be3onacHOCTb rocyfapcTea kak cepa 3alyniaemblx obuye-
CTBEHHBIX OTHOLLEHWIA 0DeCneynBaeTcs He TOMbKO MPUMEHEHUEM COCTABOB MPECTYNNEHWIA, NpeaycMoTpeHHbix M. 32 YK. Hopmbl
ApYruX rna. yronoBHOMO 3aKOHa Takke HecyT Ha cebe Harpyaky obecneyeHus 6e3onacHoCTV rocyaapcTsa, HanpuMep NpecTynneHus
MPOTUB KOHCTUTYLIMOHHBIX MpaB 1 cBoBOZ YenoBeka v rpaxaaHinHa (rn. 23), npecTynneHns NpoTuB BOUHCKOW Cryx6bi (rn. 37), npe-
CTYNMeHust NPOTHB MMpa 1 Be3onacHoCcTH Yenoseyectea (rm. 17).

Vcxops 13 BbILIEN3MOXKEHHOMO, MOXHO CAenaTh CreayHoLne BbIBOAbI:

Konctutyums Pecnybnnku Benapyck B . 1 3akpennsieT 0CHOBbI KOHCTUTYLIMOHHOTO CTPOSt M OTHOCUT K HUM Haubonee 3Haum-
Mble NPaBOBbIE YCTAHOBKM, ABNSIOLLMECS Ga3nCHBIMM, NPUOPUTETHBIMM Ans BENOpyCCKOro rocyaapcTaa;

npu onpeaeneHnm 06bEKTOB YroNOBHO-NPABOBOM OXPaHbl BbIAENSOTCH KOHCTUTYLIMOHHBIN CTPOW, @ Takke 6e30nacHOCTb rocy-
[apcTBa, COOTHOCALLASCS C COCTOSAHUAMM CTaOUNBHOCTY 1 MPOYHOCTW KOHCTUTYLIMOHHOTO CTPOS;

MPUHLMN rapaHTUpOBaHus nonoxeHnin KoHctutyuun Pecnybnukn Benapych 06 0cHOBax KOHCTUTYLIMOHHOTO CTPOS nyTem obe-
cneyeHmns 6e30MacHOCTV rocyaapcTBa MoMyYusT CBOE pasBUTUE B YrOMOBHOM 3aKOHE.
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