BaTb OTBETCTBEHHOCTb, MPW 3TOM TOMBKO NINLLbL B CIy4ae UCMOMHEHUS UCTIOMHUTENbHBIX AOKYMEHTOB, €4UHO06Pa3HO M3NOXMB Mo-
NOXeHWs YacTu BTOpoi CT. 1 3akoHa 0 CyaebHbIX MCMOMHUTENSX, YacTK YeTBEPTON CT. 6 3akoHa 06 MCMONMHUTENBHOM NPON3BOLCTBE
1 ab3aua yetepToro n. 2 Monoxerns Ne 1190.

YK 349.2
A.B. lNoes

NPABOBASA NPUPOJA UCKA Ob OCBOBOXAEHMUU UMYLLIECTBA OT APECTA (MUCKNIOYEHKUA U3 OMUCH)

B Lensx obecneyerms BosmeLLeHns yilepba (Bpeaa), PUYMHEHHOTO NpecTynneHeM nbo agMUHUCTPaTUBHBIM NpaBoOHapyLLe-
HWeM, AeNCTBYIOLLEe 3aKOHOAATENBCTBO NPEAYCMaTPUBAET BO3MOXHOCTb HANOKEHIS apecTa Ha UMYLLECTBO MWL, HECYLLWX MO 3aKO-
HY OTBETCTBEHHOCTb. B 3TOM Cryyae cornacHo npoLeccyanbHOMy 3aKOHOLATENLCTBY apecT kak 0becneunTenbHas Mepa BKYaeT B
cebs 3anpeT pacnopsxaTbCs UMYLLECTBOM, @ Npy HEOBXOAMMOCTM — OrpaHNyeHIe NpaBa NoNb30BaHUS UM UMW U3bATUE UMYLLECTBA.
Cynom npu 3TOM MOXET ObITb HANOXeH apecT Ha MMYLLECTBO, HaxoasLueecst B COGCTBEHHOCTY APYriX NULL, ANs NPOBEPKW ero dak-
TUYECKOI NMPUHAANEXHOCTM, UCTOYHMKOB MPOUCXOXKAEHUS U 3aKOHHOCTM OTHYXKOEHWS, €CIM €CTb JOCTaTO4Hble OCHOBaHMS nonararb,
4TO 3TO MMYLLECTBO BbINIO OTHYKAEHO B LiENsX COKPbITUA NPUHaANeXHOCTU. OBbI4HO 0BbEKTOM, MOAMEXALLMM apecTy, ABNAETCS UMy-
LLieCTBO, HaxoAsileecs Kak B COGCTBEHHOCTY OAHOTO NWLA, Tak W BO BRALEHUN UMW NOMb30BaHWM WHbIX nuL,. 3akoHom Pecnybnmkm
Benapycb ot 24 okts6ps 2016 . Ne 439-3 (peg. ot 30 utoHs 2022 r.) « OB UCNONHUTENBLHOM NPON3BOACTBEY (CT. 87) NPEaYCMOTPEHO,
4TO B CMyy4ae BO3HUKHOBEHWS COpa, CBA3AHHOIO C MPUHAAMEXHOCTbIO MMYLLECTBA, Ha KOTOpOoe obpalyaeTcs B3bickaHne, L0, Ybe
npaBo 3aTparMBaeTCs MCNOMHEHNEM UCTIOMHUTENBHOIO AOKYMEHTa, Bripase 06paTuTLCS B CyA € MCkoM 06 0CBOBOXAEHUN MMYLLECTBA
OT apecTa Wiu UCKMIYEHNM UMYLLLECTBA U3 aKTa onmcK MyLecTsa. Vickv 06 0cBoDOXAEHUM UMYLLECTBA OT apecTa Uim UCKITYEHM
VIMYLLIECTBA 113 aKTa ON1CY MMYLLECTBA MOTYT NPeabABNATLCS kak COBCTBEHHKaMM apecTOBaHHOTO MMYLLECTBA, HE NPUHAANEXALLEro
BOIDKHWKY, TaK 1 LLaMK, KOTOPbIM TaKoe UMYLLECTBO NPUHALEXUT Ha NpaBe X03ANCTBEHHOrO BEEHWS UMW ONepaTUBHOIO ynpasne-
Hus1. Cnop 0 NPUHAANEXHOCTY MMYLLECTBA, ECIN (haKT HaxoxaeHUs B COGCTBEHHOCTM MHOTO NWLIA He NOATBEPXAAETCA JOKYMeHTanb-
HO, peLLaeTCs 3aMHTEPeCOBaHHbLIMM LMK B MOPSAKe rpaxaaHckoro npovecca. TpeboBaHue 06 UCKIOYEHN MMYLLEECTBA 13 0N CH
SBNSAETCS PA3HOBUAHOCTbIO MCKA O MPU3HAHUW NpaBa COBCTBEHHOCTY, KOHEYHO LieMb0 KOTOPOTO SBMSAETCS UCKIOYEHNe UMYLLECTBA
13 onucu. OH OTHOCUTCA K UCKaM O MPUCYXAEHUN, TaK Kak TpebyeT BbIHECeHs CyA0M peLLeHnst, 0653bIBaIOLLETO K OnpeaeneHHbIM
BENCTBMAM (MICKITKOYEHMIO 13 ONKCH BELLEN, B OTHOLLEHMM KOTOPbIX A0Ka3aHO NpaBo COBCTBEHHOCTM MM MHOE BeLLHOe npago). [pa-
BOBbIM OCHOBaHWEM Ans NPeAbsBEHNs 3TOro 1cka Ans CobCTBEHHMKA (MHOTO 3aKOHHOr0 Bnagenbua) sensetcs rm. 20 paxaaHckoro
kopekca Pecnybrvku benapycb. OcobeHHOCTbIO AaHHOW kaTeropum Aen SBnAeTcs TO, YTO XOTS HapyLleHue npaBa COBCTBEHHOCTH
NPOWCXOAWT B pe3ynbTate AeiCTBMiA CyaebHOro UCNONHUTENSs, OTBETYMKAaMI MO AefiaM 00 UCKMIOYEHUN MYLLIECTBA U3 ONUCH BbICTY-
naeT JOMKHMK, Ha Ybe MMYLLECTBO HarnaraeTcs apect, a Takke opraHM3aLu, B YbMX MHTepecax NpUMeHsieTcs ata obecneumnTenbHas
Mepa. Ha 3To npsmOo ykaablBaeTcs B YacTu BTOpoW N. 3 noctaHoBneHus MneHyma Boicwero XossncteenHoro Cyna Pecnybnuku
Benapycb ot 28 okTs6ps 2005 r. Ne 25 «O npakTike paccMOTPEHUs X03AMCTBEHHbIMI CyAami aen 06 ocBoOOXAEHUN MMyLLECTBa
OT apecTa» (aanee — noctaHoneHve Ne 25); 0TBETUMKaMM MO TakUM UCKaM SIBMISIOTCS AOSMKHUK, Y KOTOPOro NPOU3BEEH apecT UMy-
LecTBa, 1 Te OpUANYECKME NULA UNU MHOMBUAYaNbHbIE NPEANPUHAMATENN, B MHTEPECAX KOTOPbIX HAMOXeH apecT Ha UMYLLECTBO,
a eClv apecT Ha MMYLLECTBO HarNOXEH B MHTEPECcaX rocyAapcTBa, TO HapsAay C JOMKHUKOM OTBETUMKOM Takke OyaeT ABNSTLCS OpraH,
NPOV3BOAMBLLMIA aPECT UMYLLIECTBA, UMW MHOW YNONHOMOYEHHbIA OpraH, Ha KOTOpbIA B COOTBETCTBUM C 3aKOHOAATENbCTBOM BO3M0-
XeHa 00513aHHOCTb MO peanu3aLmi apecToBaHHOM UMYLLECTBA WK NO YNpaBneHuto UM. B cnyyae ecnn apecToBaHHOe UMYLLECTBO
y)Ke peanu3oBaHo, UCK NPeAbABNAETCA TakKe K TEM NULIAM, Y KOTOPbIX OHO HaXOAWTCA (YacTb TpeTbst N. 3 nocTaHoBneHus Ne 25).
Mpu paccMOTPeHUN AaHHON NpobreMbl HEOHXOAMMO Y4NTbIBATb, 4TO TPeboBaHMe UCTLA 06 MCKIYEHUM MPUHAANEXaLLEero emy UMy-
LiecTBa U3 OnucK He sBnsieTcs TpeboBaHneM 0 BO3BpaTe yTpaueHHOro BNaaeHus. Beneactaue aToro cya, BbIHOCA MONOXUTENbHOE
peLLeHre No JaHHOMY WCKY, MpeanucbiBaeT 0cBOOOAMTbL CMOPHOE UMYLLECTBO OT apecTa. BmecTe ¢ TeM npu Hanmuuum ycrosuin Ans
BO3BpaTa MMYLLECTBA UCTLY OH MOXET MPUHSATb PeLLEHUE O BO3BpaTe BELLM NWLLb NOCe TOro, kak OyaeT peLueH BOMpoC O CHATUM
apecta (1CknioyeHre npeameTa cnopa u3 onucy). CnegoBaTenbHO, ANst BOCCTAHOBNEHNS BNIAAEHUS B CUTyaLuu, KOrda cnopHas
BELlb HAXOAUTCS NOA apecTOM, HEAOCTATOYHO NPUMEHEHMUS KaKOro-TO OGHOTO M3 CYLLECTBYIOLMX CPEACTB 3aluuTbl. COBCTBEHHMKY
unu obniapatenio Apyroro BELLHOTO NpaBa B Takol CUTyaLmm criegyeT NpedbsiBuTb ABa TpeboBaHus: 06 UCKMIOYEHUN ero MMyLLeCTBa
13 onmcu (Ha ocHoBaHuy cT. 235 XIK) 1 0 BocCTaHOBNEHUM BiaeHus MMyLLecTBOM (Ha ocHosaHum cT. 282 T'K). TpebosaHwe 0 Bo3-
BpaTe BELUM M3 HE3AKOHHOrO BRafeHnst MOXeT ObITb 3asiBNEHO OOHOBPEMEHHO C TpeboBaH1eM 06 UCKMIOUYEHUN U3 ONUCK B paMKax
O[HOTO MCKa NMB0 nocne BbIHECEHMS peLLeHns Cyaom 06 0cBobOXAEHNM MMYLLECTBA OT apecTa. B nocneaHem crnyyae Bonpoc o npu-
HaANEeXHOCTM UMYLLECTBA WUCTLY He MOANEXAT HOBOMY PAaCCMOTPEHWIO B CUMY MPEIOANLIMANBHOCTM CyaebHOMo peLleHus no ucky 0o
VCKIMIOYEHUN UMYLLECTBA U3 OMUCK (YCIIOBMEM €ro yOO0BNETBOPEHUS ABNAETCA A0KA3aHHOCTb MPUHALNEXHOCTYU BELW UCTLY Ha TOM
WUNM MIHOM BELLHOM npaBe). Vick 06 MCKIoYeHNM MMYLLECTBA 3 ON1CK MOXeT ObITb NPeAbSBEH W NOCNE peanu3aLi apecToBaHHOTO
VIMYLLIECTBA: aKT peanu3aLmu UMyLLEeCTBa, He NPUHAANEXaLLEero JOMKHUKY Ha BELLHOM NpaBe, He NepeHoCHT npasa COBCTBEHHOCTH
Ha onpegeneHHyo Bellb. CriegoBaTenbHO, COBCTBEHHUK peani3oBaHHOi B NpoLecce MyBnNYHbIX TOPTOB BELLM BNpaBe NPeLbaBNATb
1CK 06 MCKITIOYEHNM M3 OMUCK C NPUCOEAMHEHNEM K HeMy TpeboBaHWs 0 BO3BpaTe BeLUy Ha ocHoBaHuu cT. 282 TK.

YunTbiBast BblLIENepeYNCrieHHble NpoLeccyanbHble U MaTepuanbHble 0COBEHHOCTY, a Takke (PYHKLMOHANBHO-LIENEBYI0 Ha-
npaBneHHOCTb TpeboBaHMs 0B MCKIIOYEHUN MMYLLECTBA U3 OMUCU, MOXHO CLenaTb BbIBOA, 4TO TpeboBaHne 06 UCKMYeHnN uMy-
LieCTBa W3 ONUCK ABNSETCA AEACTBEHHBIM COCOBOM 3aLLUTbI, KOTOPbIA MOXET NPUMEHSTHCS, €CNW COBCTBEHHNKY Mnv obnagaTeno
MHOTO BELLHOr0 NpaBa CTAaHOBMTCS U3BECTHO O BKITOYEHUW NPUHAAEXALLEro eMy MMyLLEeCTBa B Onncb. HeoBXoanumo ToMbKO yunTbI-
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BaTb, YTO B XO3AICTBEHHOM CyAONPOKN3BOACTBE COrNacHo TpeboBaHUsIM YacTi BTOpon M. 1 noctaHoBneHus Ne 25, yctaHaBnmBato-
Len, YTo nocrefoBaBLUas peanuaaLyns apecToBaHHOTO W U3bATOMO UMYLLECTBA HE SIBNISIETCS OCHOBaHWEM NS 0Tka3a B MPUHSTUN
ICKOBOTO 3asiBreHns 06 0CBOOOXAEHNM UMYLLLECTBA OT apecTa, a B rpaxaaHCKOM CyAONPON3BOACTBE — B MPUHATUAM UCKOBOIO 3a-
SIBMEHNS O MPU3HAHUM MpaBa COBCTBEHHOCTY Ha 3TO UMyLLECTBO. TpeboBaHue 06 NCKMIYEHUN MMYLLECTBA U3 OMICK, KaK 1 BELLHble
VCKK, MOXeT obecneymBaTb BOCCTAHOBIEHNE HAPYLLEHHOTO NMPaBa, HO MEXaHN3M ero AENCTBUS He MpegonpeseneH cneyndnkon
BELLHbIX MpaB kak 00bekTa 3awuTbl. B AaHHOM Cryyae MMEeT 3HaueHMe He CTONBbKO Hanuuue npaea Ha BeLlb, CKOMbKO Hammume
3aKOHHOTO MHTEPEeCa, CBA3AHHOIO C MMYLLECTBOM. VICKIoYeHNEe MMYLLECTBA 13 ONUCH, HE SBMISISICh BELHBIM 1CKOM, obecneumBaeT
3aLUMTy OXPaHSIEMOTO 3aKOHOM MHTEpEeCa B YCTPAHEHUN HEONPEAENEHHOCTH O MPUHAATIEXHOCTY BELW UCTLY, BO3HWKLLEN B PE3yIib-
TaTe HanoXeHus apecta ynoHOMOYEHHbIM OpraHoM. TakiuM 06pa3om, Ha OCHOBaHWUM BbILLEU3NIOXEHHOTO, Monaraem, 4To Ucku 06
0CBODOXAEHNN MMYLLECTBA OT apecTa (MCKIMHYEHNN 3 onncy), obnagas HEKOTOPbIMM AMEMEHTaMM CXOXECTN C BUHAMKALMOHHBIMM,
HeraTopHbIMU UCKamI, @ TakKe UCKaMu O MPU3HaHUK, TEM He MEHee COCTaBMSAOT CaMOCTOSATENbHYIO rpynny UCkoB. MpeabsBnexre
TpeboBaHMs 06 0CBODOXAEHNN UMYLLECTBA OT apecTa (MCKIHUYEHUM U3 ONUCH) — 3TO CAMOCTOSITENbHBIA CMOCO6 3aLUMTbI HApYLUEH-
HbIX MMYLLECTBEHHbIX MPaB, MPEAYCMOTPEHHBIN 3aKOHOM.

Y[IK 35.08

A.A. lpeyeHkos

FOCYOAPCTBEHHAS CNYXXBA B PECMYBJIUKE BEJNIAPYCb: HOBALIUW B TPABOBOM PEYNIMPOBAHUA

1 mioHs 2022 . 6bin npuHAT 3akoH Ne 175-3 «O rocypapcTBeHHom cnyxbe» (fanee — HoBbi 3akoH unm 3akoH). OH cTan
TPETbUM 3aKOHOM B UCTOpUW CyBepeHHON Benapycu, OCYLLECTBASIOLMM KOMMEKCHOE PerynmpoBaHe OCHOBHbIX BOMPOCOB rOCY-
[apcTBeHHON cnyx6bl. MNepBbiM sBnsncs 3akoH Pecnybnuku benapych ot 23 Hosibpst 1993 r. Ne 2581-XI1 «O6 ocHoBax cryx6bl B
rocyfapcTBeHHOM annapartey, BTopbiM — 3akoH Pecnybnuku benapyck ot 14 uioHs 2003 r. Ne 204-3 «O rocyaapctaeHHoin cryx6e B
Pecnybnuke benapycby». 3akoH BCTynaeT B CUiy NO3TaNHO, Npy 3TOM 60bLUas YacTb ero NOMOXeHWI BCTynuna B cuny ¢ 1 ceHTsabps
2022 r. HoBbI 3aKoH COAepKuUT MHOTO HOBALMiA, 3aTparMBatoLLX MHTEPECH! 3HAYUTENBHOM YacTh paboTatLwmx rpaxaaH — rocynap-
CTBEHHbIX CMyXallyX, MHOTWe U3 KOTOPbIX OCYLLECTBASIOT TPYAOBYIO (CRyxebHYI0) AesTeNnbHOCTL B MPaBOOXPAHUTENbHbIX OpraHax,
BKITK0Yast OpraHbl BHYTPEHHWX en.

Tak, 3akoH BnepBble NpeaycMOTPen eauHyto CUCTEMY roCyaapCTBEHHON criyxObl, BKMKOYaloLLyto B cebs Tpu Buaa rocyaap-
CTBEHHOW CryObl (roCyapCTBEHHYIO rpaxaaHCKyto cryx0y, BOeHHYt cryxOy n cnyx6y B BOEHM3NPOBaHHbIX OpraHM3auusx), 1 gan
onpegenexne KaxaoMy 13 Hiux. B otnnume ot HoBoro 3akoHa, npeablayLupe 3aKoHbl O FOCYAapCTBEHHOM Cryx6e (akTuyecku oxBa-
ThIBasM TOMbKO rPaXXaaHCKyto Cryx0y v Ha Apyrie BUAbI roCyAapCTBEHHON CyObl HE PacpOCTPaHANNCh. XapaKTepHO, YTO TEPMUH
«rocyAapcTBeHHas rpaxaaHckas cnyxbay (nanee — rpaxgaHckas cnyx6a) B 3akoHogaTenscTBe benapycu Havan ucnonb3oBarbCs
BnepBble, paHee JaHHbIN BUA CAyxObl HA3bIBANCS «rOCYAapCTBEHHAs Cryx6ay.

Tak, rocyaapcTBeHHoi cnyx0boi senseTcs npodeccuoHanbHas AesTeNbHOCTb rpaxaaH Pecnybnukn benapych, 3aHMMatoLmx
rocyfapCTBeHHble JOMKHOCTY, OCYLLECTBAsEMas B LieMnsx HenoCcpeACTBEHHO peanu3aLiv rocyaapCTBEHHO-BNACTHBIX MOMHOMOUMIA
1 (nnm) obecneyeHs BbINOMHEHUS (yHKLIMA FOCYAAPCTBEHHBIX OPraHoB UM AOIMKHOCTHbIX Ny, PecnyBnnku benapyce.

IpaxgaHckas cnyxba onpefenseTcs kak BUA rocyfapCTBEeHHOM cryx6bbl, npeacTaBnsiolmii coboit npodeccnoHanbHyto aes-
TeNnbHOCTb rpaxaaH Pecnybnuku Benapycb Ha rocyAapCTBEHHbIX rPaX4aHCKUX AOMMKHOCTSX, @ TakkKe Ha BOWMHCKMX AOIMKHOCTSX,
noanexalynx 3ameLLeHntio oduLepami, 1 JOMKHOCTAX CPeHero, CTapLUero M BbICLIEro HaYanbCTBYHOLLEro COCTaBa Npu UX 3aHs-
TN B YCTAHOBINEHHOM 3aKOHOAATENbCTBOM NMOPSAKE rOCYAAPCTBEHHBIMM MPXAAHCKAMM CRyXaluUMKU B FOCYAaPCTBEHHbIX OpraHax.
paxgaHam Pecnybnnku benapych, NPOXOAALMM TpaxaaHCKyto criyBy, NpUCBaMBAIOTCA KNACChl FOCYAAPCTBEHHbIX MPaXAaHCKUX
cnyxawmx. OTAenbHbIM KaTeropusiv rocyAapCTBEHHbIX MPaXAaHCKMX CyXallyux NPUCBaMBAOTCS KIACCHbIE YKHBI, NEPCOHanbHbIe
3BaHWsl, AUNOMaTUYECKNE PaHTK, KBaNUMUKaLMOHHbIE KNAcChl B MOPSIAKE 1 Ha YCMOBMSIX, YCTaHOBMEHHbIX 3aKOHOLATENbHbIM aKTa-
MM, 3aKPENNSIOLLMMI UX NPABOBO CTaTYC.

BoeHHas cnyx6a onpegeneHa kak BWA rocyaapCTBeHHOM CryxObl, NpeacTaBnstoLmii cobor npodeccoHanbHyo AesSTENbHOCTb
rpaxaaH Pecnybnukv benapycb Ha BOWHCKMX JOMMKHOCTSX B cocTaBe BoopyskeHHbix Cun Pecnybnukv benapyck, apyrix BOACK M BOUHCKIX
hopMMpPOBaHUiA (Banee — BOMHCKE (hOPMMUPOBAHNS), @ Takoke HE HA BOWHCKUX JOIMKHOCTSIX B CIyuasiX M Ha YCMOBWSIX, YCTAHOBMEHHbIX
3aKoHopaTenbHbIMK akTamu. paxxgaqam Pecnybnvkv Benapycb, TPOXOASLLMM BOEHHYHO Cryx0y, MP1CBanBaOTCS BOMHCKUE 3BaHMS.

Mog cnyxBol B BOEHN3MPOBAHHBIX OpraH13aLysix NOHUMAeTCs BUA rocynapCTBEHHON CnyxObl, NpeacTaBnsioLmii coboit npo-
theccroHarnbHylo AesiTenbHOCTb rpaxaaH Pecnybnvku benapych Ha BOMKHOCTSX Ha4anbCTBYIOLLEro W PSAOBOMO COCTaBa B OpraHax
(hMHaHCOBbIX paccnefoBaHuin KomuTeTa rocyjapCTBEHHOO KoHTpons, CreacTBEHHOM KomuTeTe, [oCyaapCcTBEHHOM komuTeTe cyaeb-
HbIX 9KCMEPTM3, OpraHax BHYTPEHHWX e, OpraHax W nogpasaeneHunsix no YpesblyaHbiM CUTYaLMsM, @ TaKKe He Ha JOMKHOCTAX Ha-
4arnbCTBYHLLEro 1 PSA0BOT0 COCTaBA B CIy4asiX M Ha YCIOBKSX, YCTaHOBNEHHDIX 3aKOHOAATENbHbIMM akTamu. paxaaHam Pecnybnvku
Benapycb, NpoxoasLLmm cryxby B BOEHN3MPOBaHHbIX OpraH13aLnsX, MpUCBaMBAIOTCS CeLuarnbHble 3BaHus (CT. 2, 4-6 3akoHa).

B COOTBETCTBUM C LUMPOKOI TPAKTOBKOW B HOBOM 3aKOHE CUCTEMbI FOCYAAPCTBEHHON CryObl TEPMUHBI «FOCYAAPCTBEHHBIN
OpraH», «rocyfapCcTBEHHas JOMKHOCTbY M «rOCYOAPCTBEHHbIA CIyXaLLuil» Hayann pacnpocTpaHsaTLCS Ha BCe Tpu Buaa rocydap-
CTBEHHO CryObl, paHee OHM Kacanuch TOMbKO rPaxaaHCKON CIyObl.

Tak, Nof rocyaapCTBEHHbIM OpPraHOM MoHUMaeTcs 06pa3oBaHHas B COOTBETCTBIM C KoHcTuTyuumeit Pecnybnnku benapycs (aa-
nee — KOHCTUTYLyS), MHBIMW 3aKOHOLATENbHbBIMI aKTaMy OpraHM3aLms, OCYLLECTBASIOLLAS roCyAapCTBEHHO-BNACTHbIE MOTHOMOYMNS
B COOTBETCTBYHOLLEN chepe (06nacTy) rocyapCTBEHHOI AeATENBHOCTY (CT. 7 3aKkoHa).
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