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BHU/bI 10TOBOPA JAPEHUA

Ha ocHose aHa/u3a HOpM 3aKkoHOJameabcmaa U OKMpUHA/AbHLIX UcC/1ed08aHull npedsiazaemcsi 00NOJHUMb
cywecmgyrnwyr 8 Hayke 2paxcdaHckozo npasa Kaaccugukayuro dozoeopa dapeHus. B kauecmee kpumepueg 04
Kaaccugukayuu paccmampugaromcsi cy6sekmHbulii cocmas u npedmem dozosopa dapeHnusi. Kpome mozo, ¢ yuemom
006020 NOpsA0KA 3aKAKYEHUS U UCNO/IHEHUS1 002080pa dapeHust 8 OMHOWeEeHUU omdenbHblx geujell npediazaemcs
gbldesiums e2o0 nodsudsl (npedmemamu Komopozo 8bicmynaem nodapok He60AbWoll CMmoumMocmu; Hed8uUMcUMas
geub; seujU, 02paHuveHHble 8 06opome; gewu, Haxodauuecsl 8 obwell coemecmHoll cobcmeeHHocmu). B kauecmse
paszHosudHocmu dozo8opa dapeHusi, npedMemom Komopozo gbicmynaem umyuecmaeHHoe npago, akyeHmupyemcs
B8HUMAaHUe Ha dapeHue doau (wacmu doau) yyacmHuka 8 ycmasHom poHde obujecmsa ¢ o2paHu4eHHol (donoaHu-
me/ibHoll) omeemcmeeHHOCMbH0.
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TYPES OF GIFT AGREEMENT

Based on the analysis of the norms of legislation and doctrinal research, the author proposes to supplement the
classification of the gift agreement existing in the science of civil law. As criteria for classification, the author considers
the subject composition and the subject matter of the gift agreement. In addition, taking into account the special pro-
cedure for concluding and executing a gift agreement in relation to individual things, it is proposed to distinguish its
subspecies (a gift agreement, the subject of which is a gift of low value; an immovable thing; things limited in turnover;
things that are in common joint ownership). As a kind of gift agreement, the subject of which is a property right, the
author singles out the gift of a share (part of a share) of a participant in the authorized fund of a limited (additional)
liability company.
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B yc/10BHSIX aKTUBHOI'0 3KOHOMUYECKOT0 pa3BUTHUs Pecniy6sinku Beslapych, mpaBoBOTO 3aKperie-
HUS IIAPOKOT0 U OTKPBITOTO NMepPedHsi 06'beKTOB IPAXKJAHCKUX ITPAB YCUJIMBAETCS POJIb IPaXKAAHCKO-
PaBOBOr0 PEryJIMPOBaHUs WMYIECTBEHHBIX MTPABOOTHOIIEHUH MeXJy GU3UYEeCKUMHU U H0pHUAuYe-
CKUMH JiniaMu. Oco60e MeCTo B CUCTEMe JJAHHOT'0 PErYJIMPOBAaHUS 3aHUMAET JJOrOBOP, HA OCHOBAHUH
KOTOPOTO MEX/y YYaCTHHKAaMHU IPaKJAHCKUX MPABOOTHOLIEHHWH BO3HUKAIOT IOPHUAUYECKHE CBSI3H,
yCTaHABJIMBAIOTCS B3aHMHble IPaBa U 0051I3aHHOCTH, MOSIBJISAIOTCS FAPAaHTHUH J0/HKHOTO HCIOJHEHHS
06513aTe/IbCTB CTOPOHAMH, A TAKXKe 3alUThl HAPYIIeHHbIX PaB U UHTEPECOB.

OsHUM 13 6e3BO3ME3/IHBIX 0OTOBOPOB, LIMPOKO MPHUMEHsIeMbIX Ha MPAKTHKe, HA 0OCHOBAHUH KOTO-
pPOTro yYaCTHUKH IPaXKJAHCKUX MIPABOOTHOLIEHHUH ONpeJesISTIOT PUAUIECKYIO CYAbOY CBOEr0 UMYIIe-
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CTBa, fIBJISIETCS JOroBOp AapeHus. [[py LIMPOKOM ero NpuUMeHeHUU aHaJU3 HayuyHbIX paboT poccUit-
CKUX U 0eJIOpyCCKUX aBTOPOB CBUJETEJNBCTBYET O HEJLOCTaTOYHOM BHHUMAaHHHU yUeHBIX K UCCJIe/l0Ba-
HUIO IP06JIeM, KaCcaloLUXCsl JaHHOTO A0ToBopa. XOTs HEKOTOPbIe aclleKThI KJacCUPpUKaLUKU J0roBopa
JlapeHus OCBelleHbl B yueOHUKaX 1o rpaxkaaHckoMy npaBy C. A. CrenaHoBbiM [8], U. [I. Cugopuykom
[19], O. H. CapukoBeiM [12], U. A. ManbkoBckuM [14], B. [1. Kambimianckum [7] ¥ Ap., B HayKe rpaXkaaH-
CKOT0 NpaBa He0CTaTOYHO pa3paboTaH BONPOC O BbIAEJEeHUH OT/eJbHbIX BUJIOB JOTOBOPA JapeHHUs.

Ha puccepraiioOHHOM YpOBHe OTZAe/IbHble BUJbI [JOrOBOpa JapeHusi PacCMOTpeHbl B paboTax
[1. JI. Peixnierckoro [16] u A. A. Kocopykosa [13].

TakuM 06pa3oM, BONIpocC 0 BHU1ax JJOrOBOPOB JAapeHUs aKTyaJleH Y IpeJcTaBJisieT 0COObIN MHTepec
JIJIS1 HAyKH, TaK KakK KjaaccuduKalnus JOroBopa JAapeHHusl Clloco6CTBYeT YIOPSIJ0UeHUI0 U CUCTEMATH-
3allMM 3HAaHUU B UCCIeyeMoU 06J1acTH, CO34aeT OCHOBY JJisl JaJibHeHIlell Hay4HOU AUCKYCCUU U TO-
3BOJIET YCTAHOBUTDH COOTBETCTBYIOIIME HOPMATHBHbIe TPe60BaHKA K IPAaBOBOM peryiaMeHTaluu OT-
JleJIbHBIX BUJI0B JJAHHOTO 1oroBopa. CoOOTBETCTBEHHO, pACCMOTPETH CYLIEeCTBYIOILUE B HAYKe MOJAXO0/AbI
K KJ1accudUKaluy A,0roBopa JapeHus], IpeAJ0KUThb Jpyrie KpUTEPUH JieJleHus1 JaHHOTO JoroBopa Ha
omnpe/iesieHHble BU/bl HA OCHOBAaHMU aHa/iM3a HOPM 3aKOHOJATeAbCTBA, B3IJIsIZ0B yYEHbIX 10 HCCe-
JlyeMo# npobJieMaTHKe 1ieJ1ecoo6pa3Ho U 000CHOBAHHO.

JloroBop, BbICTYyIIasl B KayeCTBe PUAUYecKoro pakTa, JOKYMEHTA, IPaBOOTHOILEHUS, TAKKe NpeJi-
CTaBJileT COO0M CoIvIallleHHe, LieJIbI0 KOTOPOro fIBJIAeTCS YCTaHOBJIeHHe, HU3MeHeHUe WK NpeKpalle-
HUe TPaXJaHCKUX NPaB U 06s13aHHOCTel [11, . 259; 18, c. 167]. B cBs13U € TeM, UTO «I0rOBOP KakK CorJja-
LIeHHe BO3HUKAET B pe3y/IbTaTe COIJIaCOBAaHUSI BOJIEU3bSIBJIEHHUM CTOPOH 10 BCEM HEOOXOAUMBIM yCJI0-
BUAMY [5, c. 104], 3akoHOZaTe/IbHO 3aKpellJieHa Npe3yMILUs KOHCEeHCYaJbHOCTH I0I0BOPa, TaK KaK 10
0011eMy NPaBUIY «[0TOBOP CYUTAETCS 3aK/IUYEHHBIM, €CJIM MeX/ly CTOPOHAMU B TpeObyeMoH B MozJie-
YKaLUX cay4asx ¢opMe JOCTUTHYTO COoIvallleHHe M0 BCeM CYLeCTBEHHBIM YCI0BUSIM oroBopa» (cT. 402
['paxxpaHckoro kojekca Pecniy6auku benapycs ('K)). OgHako npu 3ak/l04eHUU OTAE/NbHbBIX JOTOBOPOB
JIOCTHKEHUE COTJIaLleHUs SIBJISeTCS] HeJJOCTaTOYHbIM, TPeOyeTcs TakxKe nepejada umyiectna (cT. 403
['K). CiepoBaTeibHO, B 3aBUCMMOCTH OT TOTO, C KAKOTO MOMeHTa JJOr0BOP CUUTAETCs 3aK/JII0YEeHHBIM, B
HayKe IpaKJaHCKOI0 IIpaBa BbIJEJISIOT KOHCEHCYa/lbHbIE U peasbHble JOoroBopkl [5, c. 104].

B otiinuue ot I'paxgaHckoro kogekca BCCP 1964 r.,, 3akperisiBIIUM KOHCTPYKLUIO TOJIBKO peasib-
HOro jgorosopa (cT. 254), B AelCTByIOLLEM IpaXKJaHCKOM 3aKoHoAaTesbcTBe Pecniy6iuku benapychb
npeAycMaTPUBAETCS BO3MOXKHOCTb 3aKJ/IIDUEHHUsI JOTOBOpa JAapeHusl B BUJE PeaibHOIo JIN60 KOHCEH-
CyaJbHOTO forosopa. B coorBeTcTBUM co cT. 543 'K faHHBIN JOMOBOP CUUTAETCS 3aKJIOUYEHHBIM KaK
C MOMEHTA JOCTHKEHHUS COTJIalleHUsI 10 BCEM CYLIeCTBEHHBIM YCJI0BUSM, TaK U C MOMEHTA Nepejadyun
BelY JapuTesieM ofapsieMomMmy [5, c. 105].

KoHceHcyabHBIN AOTOBOP JapeHUs UMeeT psif 0COGeHHOCTEN, OTVIMYAIOIIMX €0 OT A0roBopa, Ko-
TOPbIN CYUTAETCS 3aK/IYEHHBIM C MOMEHTA Nepe/jayu BelLH.

Bo-nepBhIX, A/11 KOHCEHCYaJbHOTO J,0roBOpa JapeHus ycTaHOBJIeHa 0653aTesibHas NUMCbMeHHas
¢dopMa, B KOTOPOM OKHO ObITh «SICHO BbIpaXKEHHOE HAMepeHHEe COBEPILUUTD B OyylleM 6e3B03Me3 -
HyI0 IlepeJiadyy Belly WJM NpaBa KOHKPETHOMY JIMILY JIN60 0CBOGOAUTD €r0 OT MMYILeCTBEHHOH 064-
3a”HHOCTHU» (1. 2 cT. 543 T'K).

Bo-BTOpBIX, KOHCEHCya/IbHasA NpUPOJa A0TroBOpa JapeHus 00yC/0BJUBAET HaJU4yMe NpaBa y JAa-
pHuTeJsisl 0TKa3aTbCA OT UCIOJHEHUS JOTroBopa JapeHHus, a TaKxe Illepexo/, 06s13aHHOCTeN JapuTeid,
o0elaBIIero JapeHye B 6yAyIieM, ero HacJaeJHUKaM.

Hapsaay c KoHceHCya/IbHBIM U peasibHbIM A0Tr0BOpoM AapeHHus B 'K B kauecTBe caMOCTOATENBHOTO
BHU/A IOTOBOpA JapeHusi NpeAyCMOTPEHO NMOXKEPTBOBAHKE — JJapeHUe Belly WM IIPaBa, CBI3aHHOE C
obpeMeHeHHEM 0 apsieMoro 06513aHHOCTbIO UCII0JIb30BaTh NOXKePTBOBAaHHOE MMYILLECTBO B 061L1emNo-
JIe3HBIX Lesx [6, c. 148]. U nocKo/IbKy N0XKepTBOBaHUE — PAa3HOBUAHOCTD JAapeHHUs], TO OCHOBOIOJIa-
rawlUM IPU3HAKOM, OTPaXKaLUIMM CyTh JOTOBOPHBIX IPAaBOOTHOLIEHUH B JaHHOU cdepe, sBJseTCs
6e3B03Me3AHOCTb. [lokepTBOBaHMEe HOCUT O6e3BO3Me3/IHbIN XapaKTep, T. €. He MOXeT ObITb 06yCJIOB-
JIEHO BCTPEYHBIM NpefocTaBieHreM. K mokepTBOBaHMIO, KaK K 6€3BO3Me3AHOM cZesiKe, IPUMeHHMa
HopMa 'K, B cooTBeTCTBUM € KOTOpPOH «IIpU HAJWYUU BCTPEUYHOU Nepejayy Belld WUJH NpaBa JU60
BCTPEeYHOro 06513aTe/IbCTBA JJOrOBOP He pU3HaeTcs JapeHueM» (cT. 543).

BMecTe ¢ 6e3B03Me3/JHOCTHIO 10’KEPTBOBAHUIO XapaKTePHBI U pyrye 4epThl, ONpe/edoliye ero
IOpUANYECKYIO [IPUPOJY U NO3BOJISAKOILME OT/IMYATh JAHHYIO JOTOBOPHYI0 KOHCTPYKLMIO OT JpPYrUX
rpaXkJaHCKO-NPaBOBBIX J0r0BOPOB, a TAKXKe MHbIX IPABOBbIX KATETOPHUH.
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OnHOM M3 TaKUX SIBJISIETCS TO, YTO NOXEPTBOBAHHUE OCYLIECTBJISIETCS B OOLIENOJIE3HBIX LIEJsAX
[16, n. 144; 17, 1. 108; 20, c. 133]. B coBeTckuii nepuoj pa3BUTHS IPaKJaHCKOTO0 [paBa [JoroBop Mo-
YKepTBOBAaHMUS He IMOJIYYUJ COOTBETCTBYIOLIEr0 IPAaBOBOT0 peryaupoBaHus. OJHAKoO ero npoo6pasom
MPUHSATO CYUTATH JIOTOBOP [2], B COOTBETCTBUH C KOTOPbIM Ipe/[yCMaTPUBAIACh BO3MOXKHOCTb COBEP-
HIeHUs AapeHus rpakJaHaM{d UMYIIecTBa roCy/IapCTBEHHBIM, KOOTIEPATUBHBIM HJIU 061 eCTBEHHbIM
OpraHu3aIysaM B 001eCTBeHHO NoJie3HbIX 1endax (cT. 254 TK BCCP 1964 1.). B ga”HHOM cUTyaluu npe/-
M0JIarajioch, 4TO JlapeHue JI0/DKHO ObITh MOJIE3HBIM /IJI51 BCEr0 06IeCTBa B I1EJI0M.

CyuiecTBymolllee Ha 3aKOHOJATe/JbHOM YPOBHE JleJIeHHe JIoroBopa JapeHus: 1) B 3aBUCHMOCTH
OT TOTO MOMEHTA, C KOTOPOTO ZIOTOBOP CUYUTAETCS 3aKJIOYEeHHBbIM, HA peajibHble U KOHCEHCYasbHbIE,
a Takxe 2) MoXKepTBOBaHUE, He SIBJISIETCS] UCUEePIbIBAOIIUM.

B yacTHOCTH, B 3aBUCUMOCTH OT CyO'b€KTOB, KOTOPbIe BBICTYIAIOT B Ka4ecTBe JapuTess U (KUJn)
0/l1apsieMoTo, CJIeJlyeT BblJIeJIATh JIOTOBOPHI AapeHus: 1) ¢ yyacTueM GU3UYECKOTO JUIA B Ka4eCcTBe
JapuTess U (MaK) ofapsieMoro; 2) JOroBOPHI AapeHUs], B KOTOPBIX AapuTesieM U (MIH) ofapsieMbIM
BBICTYNAIOT I0PUANYECKHE JIUIIA.

[lesiecoo6pa3HOCTD BbIJIeJIeHUs JaHHOW KyacCupUKALUK 06yCI0BIeHa HEOOX0AMMOCTbIO COBJIIO-
JleHUsl OoTpe/ieJIeHHbIX 3allPpeTOB U OrPaHUYEHUH, MPeyCMOTPEHHBIX IPAXK/JAHCKUM 3aKOHO/IaTe b-
CTBOM, IIPU 3aKJIOYEHUH A0ToBopa JapeHus. Tak, B pamkax cT. 546 'K He momyckaeTcs JapeHue OT
MMEHU MaJIOJIETHUX U TPAXK/AaH, IPU3HAHHBIX He1eeC0COOHbIMH, — UX 3aKOHHBIMU NIPeJCTaBUTENSIMU;
paboTHUKAM OpraHu3alui 3/[paBOOXpaHeHus], yUpexJAeHUH 06pa30BaHus, yUPEKAEHUH COIIUATBHOTO
06CIyKUBaHHS, MHBIX aHAJIOTMYHBIX OpraHU3alui — TpaXAaHaMU, HaX0[SIUMHUCS B HUX Ha JIEYEHUH,
CoJlep>KaHuH, MOJYYaIMMHU B HUX 00pa30BaHuUe, CypyraMu U poACTBEHHUKAMHU 3TUX TPAX/IaH; B OT-
HOUIEHUSIX MEXAY KOMMePYECKUMH OPraHU3alMsIMHU, 32 UCK/IIOYEHUEM BHECEHUSI B COOTBETCTBUMU C
3aKOHO/ATe/bCTBOM O X035IICTBEHHBIX 0011[eCTBaX y4aCTHUKAMH X0351HCTBEHHOT 0 00111eCTBa BK/Ia/[0B
B MMYIIIECTBO TAKOT'0 0BIECTBA, He MPUBOAANIUX K YBEJUUYEHUIO YCTaBHOTO POH/A X035HCTBEHHOTO
o611ecTBa ¥ U3MEHEHHI0 pa3Mepa JoJjeld (HOMHUHAJIbHOM CTOMMOCTH aKLMH), IPUHAAJIEXKALIUX ero
YYaCTHUKAM, a TAaK)Ke 33 UCKJII0YEHUEM UHBIX CIy4aeB, YCTAaHOBJEHHbIX 3aKOHO/[aTebHbIMH aKTaMH.

[Ipy 3TOM HEO6XOAMMO OTMETUTD, YTO YCTAHOBJIEHHE 3alpeTa M0 COBEPLIEHUIO JAapEeHUsT MEeXy
KOMMEPYECKUMHU OPTaHU3ANUSIMU SIBJSAJ0Ch HEOAHOKPATHO MPeMeTOM HAy4YHbIX JUCKyccUi. [1o Ha-
1ieMy MHEHMWIO, 3alpeT B OTHOIIEHUHU 3aKJIUEHHS JIOTOBOpA JAapeHUs1 MeXAy KOMMEPYECKUMU Op-
raHu3alysMU UMeeT 0coboe MPaKTUYeCKoe 3HaYeHUE, TAK KaK M03BOJISIET 3alUTUTh UHTEPECHI Kpe-
JIUTOPOB, yupeauTesed, COGCTBEHHUKA, YIPE/UBIIET0 JJAHHOE IPUAUYECKOe JIUIO, NpeaAypeAnTh
HACTyIMJeHHe 3KOHOMUYECKONW HECOCTOSTENbHOCTH (6aHKPOTCTBA), HO TOJIBKO B OTHOLUEHUH TAKHX
JIOTOBOPOB, B KOTOPBIX KOMMepYeCcKHe OpraHrU3alMy BhICTYNAIOT B KaueCTBe JJApUTe.

B cooTBeTcTBUM co cT. 543 'K mo goroBopy mapeHHs ofHa CTOpPOHA (AapuTesb) 6€3BO3ME3IHO
nepe/laeT UM 00513yeTCs epeJaTh APYroi cTopoHe (0apsieMoMy) Belllb B COGCTBEHHOCTD, JIN60 UMY-
eCTBEHHOE MPaBo (TpeboBaHUE) K cebe UIU K TPETbeMy JIUILY, IMO0 0CBOOOXK/AaeT UJIU 00513yeTcs
0CBOGOJUTH €€ OT UMYILILECTBEHHOUN 00513aHHOCTHU Nlepe; cO60M UK nepe]; TpeTbUM JnLoM. Mcxoas us
CoJlep>KaHusl JAaHHOW HOPMBI, IPE/ICTABJSAETCS BO3MOXKHBIM KJIaCCUUITMPOBATh JAHHBIN JJOTOBOP 10
MSITU OCHOBAHUSM, UCXO/ISl U3 €r0 NMpeaMeTa.

1. JloroBop JlapeHus, Ipe/IMETOM KOTOPOTO SABJISIETCS Belllb.

2. [loroBop fapeHuUs, IpeiMETOM KOTOPOTO SIBJISIETCS UMYLIeCTBEHHOE MpaBo (Tpe6GoBaHUE) K Aa-
puTeJo.

3. loroBop AapeHus, IpeMeTOM KOTOPOT0 SIBJISETCS UMYIeCTBEHHOE MPaBo (TpeGoBaHUe) K Tpe-
ThEMY JIULLY.

B paMkax JlapeHHs] UMYIeCTBEHHBIX MpPaB CJeAyeT BbIJEJUTb JOTOBOP JapeHus AoJu (4acTu
Jl0JIM) yYaCTHHKA B yCTaBHOM GOH/ie 06IeCTBa C OTPAaHUYEHHOU (JOMOJIHUTENBHOM) OTBETCTBEHHO-
cThio. CnenrduKa OpraHMU3alMOHHO-IIPABOBOM GOpPMbI 06IIECTBA C OTPAaHUYEHHOH ([IOMOJIHATEb-
HOW) OTBETCTBEHHOCTHIO, 06YCJI0BJIEHHAsA 00'beIMHEHHEM KaNHUTala yupeauTesied U BO3HUKALI[UM
IpY 3TOM OOLIMM SKOHOMHYECKUM MHTEpPECOM YYaCTHUKOB X035IMCTBEHHOI'O 06ILIECTBa, C OAHOH CTO-
POHBI, @ TaKXKe He06X0MMOCTb 3al[UThl IPAaB U UHTEPECOB KaK CaMOro 06IecTBa, TaK U ero y4acT-
HUKOB - C JAPyroM, npejonpeneanau ciequpuKy IpaBoBOTO peryJiMpoBaHus JapeHUs A0Jd Jubo ee
YacTH, MPUHAAJeXalleld Y9aCTHUKY JaHHOT 0 X0351MCTBEHHOTO 06I1eCTBa.

[To mHenwnto P. C. PaTxyTAMHOBA, «B IOPUAUYECKOM 3HAYEHHH JI0JI1 B YCTAaBHOM KaIllUTaJsle sBJSET-
¢l CyObEeKTHBHBIM MPABOM Ha y4YacTHe B J1esTeJIbHOCTU 00LIeCTBA C OrPaHUYEHHON OTBETCTBEHHOCTHIO.
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[Ipu 3TOM JaHHOE CYO'bEKTUBHOE NPABO COCTOUT U3 PsiJia MPAaBOMOUYUM y4aCTHUKA, OCHOBHBIM U3 KOTOPBIX
SIBJISIETCS y4acTHe B yIpaBJeHUU JeslaMu o61ecTBax» [21, /1. 9]. Takyto xe nosuuuio 3anumMaeTt M. H. Uiro-
muHa [10, c. 17]. B. A. BaiinaH Takke paccMaTpUBaeT [0J10 B YCTABHOM KallUTasle 06111ecTBa C OrpaHUY€EH-
HOH (JONOJIHUTEJNBbHON) OTBETCTBEHHOCTHIO KaK MMYIleCTBEHHOe IIPaBo, HaZlessdmollee ero BJaaze/bla
KOMILJIEKCOM IIpaB UMYLECTBEHHOI'0 U HEMMYIleCTBEHHOI'0 XapaKTepa B OTHOILLEHUH ob61ecTBa [3].

A. U. dyHK nmosiaraeT, YTO A0JisI Y4aCTHHUKA OOLIECTBA C OTPAHUYEHHONW OTBETCTBEHHOCTBIO C TOUYKH
3peHus1 ee IPaBOBOM NPUPO/bI IPe/CTaBJ/IsAeT COO0M UMYIleCTBEHHOE NPaBO Y4aCTHUKA 110 OTHOILEHUIO K
0011[eCTBY, KOTOPOE 00 bEKTUBU3UPYETCS Yepes A0JII0 Y4aCTHUKA B ycTaBHOM QoH/e obIecTBa [22, c. 6].

K. J. lpo3ioBcKas TakkKe CUYUTAET, 4TO [0 B yCTaBHOM (OH/ie 0611ecTBa C OrpaHU4YeHHON OTBET-
CTBEHHOCTBIO SIBJISIETCS UMYILECTBEHHBIM IPaXKJaHCKUM [IPaBOM, COAepKaHUEM KOTOPOro BbICTYAET
COBOKYITHOCTb IpaB U 06si3aHHOCTEN yupeuTesield (Y4aCTHUKOB) 06GLIeCTBa C OTPaHUYEHHON OTBET-
CTBEeHHOCThIO [9, c. 85].

B cooTBeTCcTBUM ¢ pa3bsicHeHHeM Briciiero XossicreeHHoro Cyna Pecniy6siniku besapych ot 18 Hos-
6ps 2008 . N2 03-29/2477 «0 nopsiike obpalieHus B3bICKaHUS Ha JI0JII0 yYaCTHUKA B YCTaBHOM QOH/e»
KaK UMYyIlleCTBEHHbIE, TAK U HEUMYLIECTBEHHbIEe IIPaBa yYaCTHUKA X0351HCTBEHHOI'0 0611eCTBA 10 OTHO-
LIEHHUIO K OOLIeCTBY BBITEKAIOT U3 00/1aZlaHNs UM Jj0JIel B yCTaBHOM QoHJe ob1ecTBa. [lo/1 y4acTHHUKA
00111eCTBa eCTb UMYILECTBEHHOE IPaBO Tpe60BaHUA yYacCTHUKA K 0011leCTBY, KOTOpPO€e MOXKeT pacCMaTpu-
BaTbCs KaK 00'bEKT IPAXK/AAHCKUX MIPAB U B peJesiaX, YCTaHOBJIEeHHbIX 3aKOHO1aTe/IbCTBOM, BBICTYNATh
npeJMeTOM CZeJI0K B XO3CTBEHHOM 060pOTe. AHa/IOTMYHas NO3ULUsA cofepxaack B 1. 20 IOCTaHOB-
snenus [lnenyma Briciiero XossiiictreenHoro Cyaa Pecny6sinku Besrapyck ot 19 mas 2005 1. Ne 19 «06 ot-
JleJIbHBIX BOIIPOCAax IPAKTUKH PacCMOTPEHHS CIIOPOB, CBSI3aHHBIX C NPUMEHEHUEM YCI0BUH yYpeJuTe lb-
CTBa IOPUIMYECKUX JIUL U 3aKOHOJATENIbCTBA 0 X035IMCTBEHHBIX 00I1IeCTBaX».

4. loroBop JlapeHus, IpeJMeTOM KOTOPOTO SIBJIsIETCS 0OCBOO0XKAEeHUE OT UMYILeCTBEHHON 06s13aH-
HOCTH IlepeJi JapUuTeJeM.

5. [loroBop AapeHus, IpeAMeTOM KOTOPOro SIBJISIeTCSI 0CBOO0XKAEHHUE OT UMYLeCTBEHHOH 06513aH-
HOCTHU Ilepe; TPETbUM JIMLOM.

OZHUM M3 caMbIX PacCpOCTPaHEHHBIX JJOTOBOPOB JJapeHHUs BBICTyNaeT JOroBOD, IpeAMETOM KOTO-
poro fABJISAETCH Bellb.

I. I XapueHKO B 3TOU CBSI3U OTMEYAET, UTO MOHATHE BEIIb» CJeJ[yeT pacCMaTpUBaTh B GUI0Ccod-
CKOM U MPaBOBOM aclleKTax, NpU 3TOM ¢ GUI0cOPCKON TOUKU 3peHHs Belllb «MOXKET CyllecTBOBATh
He TOJIbKO B MaTepuajJbHOM MUPE, HO U B MeTapU3UUECKOM NPOCTpPaHCTBe» [23, c. 142]. [lo MHeHHIO
M. M. BasieeBa, «Bellb B TPXKAAHCKOM IPaBe — 3TO 00'bEKT I'PAXK/AaHCKUX MPABOOTHOILIEHUH, TOTPe6U-
TeJIbHasi CTOMMOCTb ¥ UHTepeC K IPUCBOEHHUI0 KOTOPOTO ONpelesIsII0TCs, B IEPBYI0 04epe/b, ero Ma-
TEPHUATIBHOCTBIO U TEJIECHOCTBIO (IPOCTPAHCTBEHHOM onpeiesieHHOCTh0)» [4, 1. 5]. H. C. MuxaisioBa
MoJIaraeT, YTO BEIIU — 3TO 06'bEKThI IPAXKAAHCKUX MpaB B ¢opMe NpeJMeTOB MaTEPHUAIbHOTO MUPA3,
JlaHHble IPUPOJOY UJIM CO3/JaHHbIE TPYZ0M YeJI0BeKa, HaxoA A1 Kecs B JJI060M GU3UIeCKOM COCTOAHUHU
(>kuAKOM, TBEPZIOM U [JIp.) M UMeIOLIMe UHTEPeC 151 CyO'beKTOB IpaxAaHcKkoro o6opora [15, c. 180].

C. 0. BagmaeBa, HanpuMep, NUIIET, YTO «BeLU KaK 00beKTbI IPAKJaHCKUX NPAaBOOTHOLIEHUH Xa-
paKTepU3YIOTCS BHyTPEHHUMHU (KaueCTBEHHbIMM ) U BHELTHUMHU NpU3HakaMu. KauecTBeHHbIe XapaKTe-
PHCTHKHU CYyLIeCTBYIOT HE3aBUCHMO OT [IpaBa U YesI0BeKa, OHU ONpe/ieisiloT 00'beKT KaK CaMOCTOsITe b-
HOe siBJIeHHe OKpY»Kalollel 1efCTBUTEJbHOCTH C er0 HEOTbeMJIEMBIMU €CTeCTBEHHBIMH CBOMCTBAaMH.
BHellHMe XapaKTepPUCTHUKU eCThb MPOSIBJIEHUS] eCTECTBEHHBIX CBOMCTB BO BHE, U UMEHHO OHU UMEIOT
3HayeHMe Jig npaBa. KauecTBo MaTepuaJbHOCTH 00YC/I0B/IMBaeT HaJUYKUe WU OTCYTCTBUE pUsnye-
CKOH (MpOCTpaHCTBEHHOM) 060Cc06IeHHOCTH. Mex/ly TeM NpaBo NPUJAeT 3Ha4eHUe He MaTepHUalbHO-
CTH KaK TaKOBOH, a XapaKTepy ¢pusndyeckoro o60cob/ieHNs, 3aMeHs1eMOro IpY HEBO3MOKHOCTH yKa3aH-
HOro 060Cc006/IeHUsT HEOOXOAUMBIMU PErUCTPALMOHHBIMU (YYE€THBIMH) MpoleaypaMu. Eciu siBjieHue
OTBeYaeT MPHU3HAKAM MaTePUAJBHOCTH U PU3NUECKOH 060COOJIEHHOCTH, TO OHO SIBJISETCH 06BEKTOM
BeIllHbIX [1paB, IPU OTCYTCTBUH YKa3aHHBIX NPU3HAKOB — 0O0bEKTOM JPYIMX MMYIeCTBEHHBIX IIPaB —
00513aTe/IbCTBEHHBIX, KOPIOPATUBHbBIX UJIM HHTEJJIEKTYaJbHBIX (UCKIIYATENbHBIX)» [1, /1. 8].

C NOCTOSAHHBIM pa3BUTHEM 3KOHOMMKH, N0SIBJIEHUEM HOBBIX BU/IOB JeATeJbHOCTH [aTh YHUBEP-
caJIbHOE Ollpe/ie/IeHNe TEPMUHY «Belllb», KOTOPOE B NMOJHOM Mepe oTpakaJio Obl BCe CBOMCTBA JJaHHO-
ro 00’beKTa rpak/laHCKUX IPaBOOTHOILIEHUH, Ha Halll B3IVISJ, IPe/CTaBJ/IsIeTCs BeCbMa 3aTpy4HUTe Ib-
HbIM. BMecTe ¢ TeM ollpesie/IIIOIIMMHU CBOMCTBaMH Belly, UCX0/s U3 yKa3aHHBIX BhIlle Ollpe/ieseHUH,
clefyeT CYMTATh ee MaTepHUaJbHOCTb U IPOCTPAHCTBEHHYIO ONPE1eJIeHHOCTD.
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B oTHoLIeHUH Belllel - mpeMeTOB JJOTOBOpa AapeHHs — Ha 3aKOHO/aTeJIbHOM YPOBHE MOXKET ObITh
yCTaHOBJIEH OOLUH JIMOO0 CHelalbHbIA NPAaBOBOM PEXUM, IPeAIoaaranldi 0co6blil NOpsaA0K 3aKJI0-
YeHUsl U UCIIOJIHEHUS J0roBopa JapeHus. B cBsA3M ¢ 3TUM B paMKax JJoroBopa JiapeHus Kak JapeHue,
npesMeTOM KOTOPOro SIBJISIETCS Bellb, BUAUTCS 060CHOBAaHHBIM BbIJEJIUTD CJIeyIoLre T0JBUIbIL:

JIOTOBOP JlapeHHs, NpeMeTOM KOTOPOTO BbICTYNaeT MOAapOK He6oJbIoN cTouMocTH. OcobeH-
HOCTb JIaHHOTO /I0I0BOPa 3aKJ/II04aeTCsl B CTOMMOCTHOM 3KBUBAJIEHTE BellH, KOTopas ABJISETCS Npej-
MeTOM JoroBopa. [Ipy 3TOM cTOMMOCTb MoJjapKa He JJoJ/KHA NpeBbIaTh yCTAHOBJAEHHBINA 3aKOHOAA-
TeJIbCTBOM NMATUKPATHBINA pa3Mep 6a30BOM BeJIMYMHBIL. B OTHOIIEHMH JaHHOTO JOTOBOpa He NPUMeHs-
10Tcst HopMbl ['K 0 3anpeTe apeHus, a Tak»Ke IpaBuUia 06 OTKa3e OT UCIOJHEHUS JOrOBopa JapeHus
(ct. 548) 1 06 oT™MeHe mapeHus (cT. 549);

JIOTOBOD JlapeHus, IpeMETOM KOTOPOro BbICTyNaeT HeABMKUMas Bellb. O0CO6eHHOCTD JJ0roBopa
B /IaHHOM CJly4ae — yCTaHOBJIEHHAs 3aKOHO/|aTe/IbCTBOM 06s13aTe ibHasA ToCylapCTBEHHAs perucTpa-
LMs1 JAHHOTO I0TOBOPA, TaK Kak B cOOTBeTCTBUH €O CT. 403 'K foroBop, noaJiexkalui rocyiapCcTBeH-
HOM pervcTpaluy, CYMTaeTcsl 3aKJIOYEHHbIM C MOMEHTA ero perucTpanuu, a Ipu HeoO6X0JUMOCTH
HOTApHaJIbHOTO YA,0CTOBEPEHHUS U PETUCTPALlUM — C MOMEHTA PerucTpaluu JoroBopa, ecjii HHOe He
NpeAyCcMOTPEHO 3aKOHOJATEJNbHBIMU aKTaMU;

JIOrOBOP JapeHusl, MPEIMETOM KOTOPOTO SIBISIOTCS BEIllM, OTpaHUYEHHBIE B 000POTE;

JIOTOBOp JlapeHus, IpeJMeTOM KOTOPOI'o SIBJSIIOTCS BelLy, HaxoAsliuecss B o6liell cOBMeCTHON
COBCTBEHHOCTH. 3aK/I0YEHHE TAKOI'0 JOTOBOPA BO3MOKHO TOJIBKO C COBJII0ieHUEM PaBuJI, TPeyCcMO-
TpeHHBbIX cT. 256 K.

TakuM 06pasom, pejsiaraeM BblAeAUTb BU/bI JOTOBOPA AapeHusl B 3aBUCUMOCTH:

OT TOTO, C KAKOI'0O MOMEHTA JI0T0BOP CYMTAETCS 3aK/IYEHHBIM: KOHCEHCYalbHbIe JOTOBOPHI Jjape-
HUA (obellaHue JapeHus); peajibHble JOTOBOPHI JJapeHMUS;

OT CyG'beKTHOTO COCTaBa: JJ0T0OBOPHI JJapeHUs € yyacTheM GU3UUECKOro JIMLA B KauecTBe JapuTe-
Jisi ¥ (MJIM) ofapsieMoro; JOTOBOPhI JapeHHUs], B KOTOPBIX JapuTeseM U (M) 04apsieMbIM BBICTYHAOT
I0pUJMYecKUe JIULA;

OT NpeJiMeTa ZI0roBOpa JapeHusi: JOoroBOp JAapeHusi, IpeIMeTOM KOTOPOro fIBJSETCS Bellb; Jj0-
roBOp JapeHus, MpeaMeTOM KOTOPOTO SIBJISIETCS UMYIeCTBEHHOE MPaBo (TpebGoBaHUeE) K JJapUTEII0;
JIOTOBOD JlapeHus, peJMeTOM KOTOPOTO SIBJISIeTCS UMYLLeCTBEHHOe IIpaBo (Tpe6boBaHUE) K TPETbEMY
Jvny. B kayecTBe pa3HOBH/JHOCTH JI0r0BOpa AlapeHusI UMYLIeCTBEHHBIX N1PaB C/1eAyeT BbIAEIUTD Jape-
HHe [0J1 (9aCTH JI0JIK) yYaCTHHUKA B yCTaBHOM GOH/le 0611[eCTBa C OrpaHUYEHHOH (JOTOJIHUTEBHOMN )
OTBETCTBEHHOCTBIO; JJOTOBOP JlapeHUs, NpeMETOM KOTOPOIo SIBJISIeTCS OCBOGOXKJeHUEe OT UMYIlle-
CTBEHHOH 06513aHHOCTH IepeJi JapuTeJieM; JOTOBOp JapeHus, IpeiMeTOM KOTOPOro SIBJISIETCS OCBO-
60X/ eHHe OT UMYLIeCTBEHHOH 00513aHHOCTH NlepeJ, TPETbUM JIULOM.

B paMkax Takoro Bu/ja I0roBopa AapeHus, Kak JapeHue, IpeJiMeTOM KOTOPOTo SIBJISIeTCS Belllb,
c/lelyeT BblJIeJIUTh CJeylollle MOABU/bI: I0r0BOP AapeHus, IpeAMeTOM KOTOPOro BbICTYAeT Moja-
POK HEGOJIBILIOM CTOMMOCTH; J0OTOBOP JAapeHus], IpeMeTOM KOTOPOTro BBICTyIaeT HeJBU>KMMasi Bellb;
JIOTOBOP JlapeHus, IpeJMeTOM KOTOPOI0 SIBJSIOTCS Belly, OTpaHU4YeHHbIe B 060pOTe; J0rOBOp Aape-
HUS, IPeIMETOM KOTOPOTO SIBJISIIOTCS BelllH, HaxoAsA1ecs B 0611eil CoBMeCTHOM COGCTBEHHOCTH.

B kauecTBe caMOCTOSITEILHOTO BH/IA [JOTOBOPA JJapeHHsl BBICTYIIAeT I0XKEPTBOBAHUE.
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NOPAAOK 3AK/IIOYEHHUA TPYA0BOI'O JOIrOBOPA C PABOTHHUKOM MOJIOZKE 18 JIET

AHausupyromcst 0CHo8Hble 3mansl hpuema Ha pabomy auy mMoaoxce 18 nem. AkyeHmupyemcsi 6HUMAHUE HA
cheyuduke npoyedypbl 3aKaH0UeHUS Mpyd08020 do2080pa ¢ HecogepuleHHo1emHUM. 060CHO8bIBAemMcsi He06xodu-
MOCMb 8HeCeHUs udMeHeHull u donosHeHull 8 psid cmameli Tpydoeozo kodekca Pecnybauku Beaapyce, peeiamen-
mupyowux 60npocsl npuema Ha pabomy pabomHukos mMooxce 18 s1em, donoHUMb CNUCOK Jie2KuX 8udos pabom
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